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Mlonet LOAD PER CUSTOMER 
essential to growth 
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In 1930, only 471,620 customers were added to 
domestic service lines. Compare this with 1924 
when 1,783,133 were added! The above diagram 
shows clearly the diminishing rate of growth 
year-by-year since 1923. 

Plainly, the only real growth of revenue must 
come from more-load-per-customer. That means 
appliances, and appliances mean peaks, and 
sometimes power-factor, too. 

Old meters were meant for ordinary lighting 


load ... steady and unity power-factor. The new 





load requires a new meter...one that takes peaks 
at 100 per cent accuracy and is not affected by 
changes in surrounding temperature, nor slowed 
up by low power-factor. 

The Sangamo HC is the more-load-per-customer 
meter. The HC is the correct meter when loads 
are increasing...when peaks are frequent... 
when power-factor is low. While loads are build- 
ing, the HC will measure the peaks and thus, 
without loss of revenue, bridge the gap to the 


final load which will require a larger meter. 
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Two of the World's Largest 
The new boilers at the Hell Gate Station 
of The United Electric Light and Power 
Company are the largest units of their 
kind in the world. Each is capable of 
evaporating over a million pounds of 
water per hour, and with superheater, 
economizer, and air heater, contain more 
than 41 miles of tubing. 
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Pages with the Editors 





One of the important regulatory problems 
that confront both the utility industry and 
the State Commissions centers about the 
utility service that crosses state boundaries. 

cS * 


EspEcIALLY does this problem concern the 
electric and the gas utilities, in view of the 
various proposals to enact laws that will in- 
crease the regulatory powers of the Federal 
government and decrease the powers of the 
states. 

* *” 

To arrive at sound judgments about eco- 
nomic and political questions of such vast 
import, one of the first steps is to obtain 
authoritative knowledge—the facts and figures 
upon which sound judgment must be based. 

* * 


To aid the readers of Pusiic UTILITIES 
ForTNIGHTLY in getting a sound perspective 
on this brozd topic and to comprehend the 
real nature of what has been termed “the 
clash between the Federal and State govern- 
ments,” the editors commissioned the cele- 


brated writer, Mr. WyTHE WILLIAMS, to 
make a dispassionate study of the problems 
and to present his conclusions as he—an ex- 
observer and 


perienced and_ trained news 


correspondent—saw it. 





JOHN SPARGO 


“|. . Provision for the defense against as- 
saults against individual enterprise upon 
which the industrial system is based, should 
be adequately provided for in the budget of 

every industrial corporation.” 
(See Pace 451) 


VI 


THE results of his study will be presented 
in the forthcoming issue of this magazine— 
out April 30th. 

* 

His article presents an analysis of the 
situation that is new and illuminating; it 
will be of value to every reader, whatever 
his opinions may be, in obtaining a concep- 
tion of the problem as it is seen by an un- 
prejudiced observer rather than as it is so 
often pictured by enthusiastic but not always 
well-informed partisans. 

+: * 

THERE are few—if, indeed, any—workers 
in the field of economics about whom has 
been waged more spirited controversy than 
JouHN Sparco, who contributes the leading 
article to this number. (See page 451). 

* * 

Born in England in 1876, and educated at 
both Oxford and Cambridge, JoHN Sparco 
threw his lot in with the Socialists, and un- 
til he came to the United States in 1901 af- 
ter publicly opposing the Boer War, he was 
conspicuously identified with the liberal and 
radical groups. 

* 

IMMEDIATELY upon his arrival in this coun- 
try he resumed his activities with the So- 
cialists and rapidly won prominence not only 
as a writer and lecturer but as a delegate to 
various Socialist congresses and as a mem- 
ber of the National Executive Committee of 
the Socialist Party. 

as ~ 

THEN came the World War, and with the 
entrance of the United States into that con- 
flict in 1917, JoHN Sparco withdrew from 
his former associations and threw himself 
into war work, serving as the representative 
of the Committee on Public Information in 
Italy, and later, by appointment of Prest- 
DENT WILSON, as a member of the Industrial 
Conference Board. 

* * 

Because of his deflection from the So- 
cialist ranks and his abandonment of many 
of the radical doctrines which it espoused, 
JouHn Sparco has probably been subjected to 
more violent criticism, abuse and _ threats 
from his former associates than any living 
man; but he has consistently maintained the 
courage of his convictions and has always 
been outspoken in the expression of his views 
—as his article in this issue of Pustic Utm- 
ITIES FORTNIGHTLY attests. 


« * 
ANOTHER new-comer to the ranks of our 


(Continued on page VIII) 
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“To Err is Human’ 


A properly designed mechanism 
is far less liable to permit prevent- 
able accidents than the most care- 
ful employee. 


Boarding and alighting accidents 
occur frequently and they exact 
far too great a toll from the reve- 
nues of street railways. 


National Pneumatic Power Op- 
erated Doors will eliminate this 
type of accident. 


Write for details. 





National Pneumatic Company 


Chicago Graybar Bidg., New York Philadelphia 
Paris London Tokio 









































VIII PAGES WITH THE EDITORS (continued ) 





JAMES H. COLLINS 


“... Publicity from the viewpoint of ad- 
justment is different from propaganda... 
In that sort of publicity, business has most 
of the realities to build upon, and politics 
almost nothing. What you build is built to last 

because it is education,” 


(SEE Pace 476) 


contributors is Mr- R. HussEtMAN, whose 
article on pages 460 to 470 of this number 
raises some timely questions and concludes 
with a constructive suggestion that gives 
food for thought. 

* * 

Mr. HussELMAN was born in Indiana in 
in 1883, studied at Purdue University and 
began his career as an engineer with the 
Pennsylvania Railroad. 

* *~ 

In 1912 he was employed by the City of 
Cleveland in the Department of Light and 
Heat; four years later he became a partner 
of a firm of consulting engineers, and in 
1920 he entered upon his present work as an 
engineer and consultant on public utility and 
rate problems. 7 

Mr. HusseLMAN’s practice has been large- 
ly confined to work for state public service 
commissions and municipalities in rate cases; 
among his clients have been included the 
commissions in Indiana and Massachusetts. 

* * 


James H. Co.iins, who presents “a new 
viewpoint in public utility publicity” on pages 
476 to 483 of this number, is widely known 
as a magazine writer on business topics and 
as the author of several books about busi- 
ness; for several years he was engaged in 
making investigations of business policies and 
methods for the Saturday Evening Post; he 





R. HUSSELMAN 


“.... For the purpose of controlling the 
use of customer ownership of utilities, laws 
should be enacted for creating a state bureau 
of public utilities, either as a separate de- 
partment or as a division of the attorney 

general’s office.” 


(SEE Pace 460) 


is a frequent contributor to Pustic Urixt- 
TIES FORTNIGHTLY. 
+ * 

HERBERT Corey, another frequent contribu- 
tor to this magazine, has for many years 
been engaged in newspaper and magazine 
writing; as one of the war correspondents 
of the A. E. F. he won world-wide recog- 
nition, 

* x 

THE striking frontispiece, which presents 
a vivid conception of how the new public 
utilities of the skies may appear in the fu- 
ture, is the work of Mr. JoHN MacGr1- 
CHRIST, a Scotchman, who served for three 
years in the World War with the British 
Army (for a good part of that time in the 
air service) and who is now engaged in 
art work in the United States. 

* * 

THE forward step taken by the Connecticut 
commission in fixing meter for taxicab service 
throughout the state has attracted wide atten- 
tion; the opinion of the commission on this 
subject will be found on page 258 of the 
Public Utilities Reports section in this number. 

* + 


AN important ruling has been made by the 
District of Columbia supreme court in the 
Clarion River Power Company Case, where 
an injunction to restrain the Federal Power 
Commission from investigating the cost of a 
power project has been refused. (See page 
262.) —THuE Epirors. 
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For the first eight months of 1930 


CITIES SERVICE COMPANY’S 
Net to Common Stock and Reserves was 


$30,063,152 


—nearly half a million dollars greater 
than for the entire year of 1929 





By investing in Cities Service 
CITIES SERVICE COMPANY Common stock you share in the 


Net to Common Stock and Reserves record-breaking and growing 
earnings of the Cities Service 


1925 ... .». 811,496,900 

1926... . « 15,611,466 cugeataetien. 

1927 . .« + + « 22,604,926 This is an excellent time to acquire 
1928 . -« « « « 22,876,755 Cities Service Common stock. For 
1929 . « « « « 29,591,440 further information fill in and 
1930 (Grst8 months) 30,063,152 mail the coupon below, or consult 








your investment dealer or banker. 





HENRY L. DOHERTY & COMPANY 
60 Wall Street © New York City 


Branches in principal cities 























HENRY L. DOHERTY & COMPANY, 
60 Wall Street, New York City 


Cities Service Radio Program —every Friday, 8 Send copy of booklet describing the Cities Servien organization 


P. M., Eastern Daylight Saving Time —N. B. C. | ®™4 the i possibilities of its 
Coast-to-Coast and Canadian network—34 Stations. Name 


Address 
City 
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What cn YOU 


do in 15 seconds ! 
















































































































































































A pertinent question for public utility men... 


AN you go to your meter records and from them produce the answer to any 

question on any meter . . . and do it in 15 seconds? If your meter department 

is equipped with Kardex Meter Records, unquestionably you CAN! In that short 

time, actually at a glance, you can tell how long any meter has been in stock or 

service and where . .. the kind of current it uses . .. when and by whom it was 

tested last . .. who the customer is and how long he has been one .. . what 
his address and business are and every other necessary fact and figure. 


“What Can You Do In 15 Seconds?” is the title of a booklet that explains how 
this remarkable feat is possible for any public utility company. It’s interesting, 
highly instructive ... and free. Mail the coupon for your copy now. 


Kardex Division 


Remington Rand 


BUSINESS SERVICE 
BUFFALO, NEW YORK 


REMINGTON RAND BUSINESS SERVICE Ine. 
Buffalo, N. Y. 


I'll be glad to receive a copy of your Meter Record Book. 


Firm 
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Reminders of 
Coming Events 


AL WMAWVACK Ss. 








16 


TA 


The original “John Bull” locomotive left Chicago under its own steam for an exhibi- 
tion run to New York, arriving six days later; 1893. 





17 


F 


The Rhode Island Public Utilities Commission was created; 1912, The second 
real railroad to be chartered in the U. S. was the Mohawk & Hudson; 1826, 





18 


Sa 


Radio broadcasting and telephone service, as we know it today, would have made 
unnecessary the historic ride of PAUL REVERE in 1775. 





19 


S 


U. S. Congress appropriated $15,000 for a monument in Bardstown, Ky., in honor 
of JOHN FITCH, who invented the first boat to run by steam in 1785. 





M 





JOHN BARBER visited the home of a Dane and found that it was heated with gas 
“which can be increased or diminished at will to suit the requirements;” 1873. 





Ts 


© Make reservations today for the 54th annual convention of the National Electric 
Light Association at Atlantic City, N. J., from June 8th to 12th, 1931. 





22 


W 


Bedecked with colored streamers and laden with heavy gold ornament, the gaudy 
“steam omnibus” Enterprise, built by WALTER HANCOCK, made its first run; 1833. 








23 





Cutting pathways through forests and hurling spans over swamps, the New Orleans 
and Lake Pontchartrain railroad was finally completed in Louisiana; 1831. 





24 


The aristocracy of Baltimore rubbed shoulders with the populace in order to enjoy the 
novelty of strolling the streets at night under the brilliance of the new gas-lights; 1816. 





The primitive, horse-drawn street car, making its world premier in Chicago, was 
hailed as a breath-taking contribution to the new science of transportation; 1859, 





26 


The electric dynamo—the forerunner of the modern power generators—was heralded 
as the epoch-making invention of MICHAEL FARRADAY; 1831, 





27 


SIR HENRY THORNTON, president of the Canadian National Railroad, sent a tele- 
phone message from a moving train to Washington, D. C., and to London; 1930. 





28 


T# 


The world’s record (which still stands) for laying tracks was made by the Central 
Pacific when it built 10 miles in one day to connect its transcontinental lines; 1869. 











New Yorkers stood agape as the first elevated railroad trains thundered overhead and 
caused the horses on the city street to stampede; 1878. 











“A wise man will make more opportunities than 


he finds.” 


—Bacon 
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Lithograph by John MacGilchrist Courtesy of Harlow, McDonald & Co., N. Y. 


Aerial Commerce 


A Jules Verne conception of the coming 
public utilities of the skies 
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The Duty of the Utilities 
to Present Their Case 


THE time has come when the utility industry must organize to combat 
the radical propaganda that is attacking the foundations of our economic 


structure, states the author—at one time an ardent Socialist. 


“Honest 


industry,” he concludes, “has as much right to intellectual defense against 
ignorant and malicious attacks which imperil its safety as it has a right 
to protection against fire, or burglary, or any other hazard.” 


By JOHN SPARGO 


, ‘HIS message is addressed, pri- 
marily, to the leaders and to the 
executives of the great public 

utility corporations of the country— 
especially the power and light compa- 
nies. It urges them to combat the 
widespread propaganda which has 
for its object the elimination of pri- 
vate enterprise in industry and its re- 
placement by government ownership 
and management. 

They must fight. They cannot sur- 
vive unless they fight and master the 
enemy that is menacing their exist- 
ence. 

It is a case of fight or surrender. 


I HAVE asked the privilege of mak- 

ing a somewhat unusual and un- 
conventional statement, by way of in- 
troduction, to the appeal that I am to 
make. 

During many years of my life I 
was actively engaged in socialist prop- 
aganda and had a responsible part in 
shaping the policies of the socialist 
movement. Because my entire time, 
after the first few years, came to be 
taken up by the work, making any 
other employment impossible, it was 
imperative that my work should be 
paid for. There was no secrecy about 
it. Everybody who cared to know 
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could know how I was paid, how 
much, and by whom. They could 
know who paid me for lecturing and 
how much, and who paid me for writ- 
ing and how much. Occasionally 
some stupid person was foolish 
enough to think that the fact that I 
was paid for lecturing and writing 
somehow discredited my ideas and my 
faith. 

A preacher might receive pay for 
preaching and incur no criticism or 
reproach; a writer content with and 
upholding the existing order of things 
could be paid for his work without 
objection or taunt. Only the advocate 
of an unpopular cause was required 
to work without recompense and live 
without sustenance. In the main, 
however, people were fair-minded 
and were content to weigh one’s ideas 
without impugning one’s motives or 
sincerity. 


ot having the misfortune to suf- 
fer from ossification of the in- 
tellect, I found myself undergoing a 
radical change of opinion and con- 
viction. To live in a changing world 
without changing one’s views and 
hopes seems to me to be evidence of 
that supreme mental calamity, inabil- 
ity to reason because of arrested men- 
tality. 

As firmly as I had believed in So- 
cialism with its reliance upon govern- 
ment ownership and operation of in- 
dustry as a solution of the social prob- 
lem, I came to believe that the evils 
of government ownership must out- 
weigh any possible benefits derivable 
from it; that there was far greater 
hope in a sane and humanized indi- 
vidualism, a synthesis of social coop- 
eration and individual incentive and 


freedom. Instead of relying upon the 
replacement of individual incentive 
and responsibility by collective incen- 
tive and_ responsibility expressed 
through governmental agencies, I 
came to rely upon individual incentive 
and responsibility guided by a pro- 
found conception of the common in- 
terest and good. 

With the causes of that mental evo- 
lution no one but myself is seriously 
concerned. It is not a matter of pub- 
lic interest and I do not impose upon 
the reader any account of that person- 
al experience. That which followed 
in its wake, however, is of public in- 
terest and bears a definite, and, I 
think, important relation to the out- 
standing problem of our time. 

From the first public expression of 
my changed views to the most recent 
every utterance of mine in support of 
those views, whether by public ad- 
dress or literary expression, has been 
the occasion of almost incredible in- 
sult and abuse. Every time I publicly 
state my views, my mail teems with 
insulting letters. I am accused of 
having “sold out’? my old comrades; 
of having become a “hireling of the 
interests”; of being a “paid tool of 
the Power Trust,”’ and much more to 
the same end. 

For years I have been subject to 
this sort of stupid and cowardly at- 
tempt to intimidate me into silence. 


Show significance of this personal 
experience lies in the fact that it 
is not exceptional; it is not a special 
treatment by which I am honored. 
The fact is that no man may hope to 
escape this sort of mental thuggery if 
he cares enough and dares to speak in 
defense of American institutions and 
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ideals. In political life men are re- 
maining silent lest frank speech in 
avowal of their faith subject them to 
the charge of subservience to the 
great corporate interests. Writers 
and editors secure immunity from in- 
sults hard to repel and charges dif- 
ficult to refute by remaining silent. 
Thus the thugs have things their own 
way. 


I BELIEVE that the responsible heads 

of the public service corporations 
should assume the aggressive and 
wage war against the propaganda for 
public ownership. 

I am accepting the opportunity pre- 
sented by this article with the delib- 
erate intention of placing upon record 
my contempt for and defiance of the 
thugs and character assassins. Of 
course, I am paid for writing and lec- 
turing. I shall be paid for this writ- 
ing; anybody who cares to know how 
much is quite welcome to the infor- 
mation. I suppose that my pay will 
be at the same rate as writers in favor 
of public ownership whose views have 
appeared in these pages have been 
paid. I have never asked—nor re- 
ceived—more for lecturing against 
public ownership than I asked—and 
received—for lecturing in favor of 
public ownership during many years. 
No man can say with truth that I 
have capitalized to the extent of a 


single dollar any distinction or noto- 
riety that has come to me in conse- 
quence of the tremendous change in 
my views of life and of social prog- 
ress. I am not hired by any corpora- 
tion. If I were I should not be 
ashamed of the fact, or seek to keep 
it from the knowledge of mankind. 

As an independent publicist, un- 
trammelled by any other interest than 
my own convictions, I am profoundly 
contemptuous toward the effort to in- 
timidate me into silence by false 
charges and cowardly insinuations. 
Self-expression is a luxury I shall en- 
joy to the last. 


| is my belief that honest industry 
has as much right to, and need of, 
intellectual defense against ignorant 
and malicious attacks which imperil 
its safety as it has right to and need 
of protection against fire, or burglary, 
or any other peril or hazard. It is 
that view for which I invite the atten- 
tion of the responsible leaders of 
American industry and commerce. 
Provision for the defense of the 
existence of our economic system 
against assaults of every kind, includ- 
ing assaults upon the conceptions of 
private property and individual en- 
terprise upon which the industrial 
system is based, should be adequately 
—and, let me add, openly—provided 
for in the budget of every proper- 


7 


ship that has accomplished so much in the technical sphere 


q “It may be that the type of mind responsible for the leader- 


is unfitted to accomplish the equally important work that is 
to be done in the social sphere, and that it needs to be sup- 
plemented by another type of mind supplying the leader- 
ship necessary to bring the utility industry to a social 
repute matching its superb economic efficiency.” 
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ly conducted industrial corporation. 

From any rational standpoint, pro- 
tection of the social basis of an indus- 
try, the public faith and social sanc- 
tions upon which it rests, against de- 
structive ideas and movements inimi- 
cal to that public faith and those so- 
cial sanctions, is as necessary and as 
important as protection of the physi- 
cal plant against destruction by fire. 
Sound and intelligent direction of 
industry and business requires far 
greater attention to the safety and 
soundness of the social matrices with- 
in which industry and business are 
cast than has been realized hitherto. 

It is not difficult to imagine the 
spluttering there would be if the bal- 
ance sheet of a great corporation 
should show, under some such head as 
“for the defense of the social order,” 
substantial expenditure comparable to 
the amount expended on fire insur- 
ance, for example. One can almost 
hear the thunderings of demagogic 
Senators against “the diabolic con- 
spiracy of the Power Trust to control 
the nation.” From one end of the 
land to the other the advocates of 
government ownership, ranging from 
Moscow-directed Communists to the 
simpering dilettantes enjoying the 
thrill of being “liberal,” there would 
arise a shrill chorus of protest. Is it 
not obvious for all that, however, that 
such a provision for self-defense 
would be entirely justified ? 

Upon what theory must we proceed 
in order to approve advertising by a 
public utility to educate consumers 
and potential consumers to use its 
service, yet disapprove of its advertis- 
ing to educate those same consumers 
and potential consumers, as voters, so 
that they will maintain that service 


and the social foundations 
which it rests? 

It is as logical for a utility company 
supplying light and power to any 
community to advertise the advantag- 
es of its service compared with any- 
thing that a municipal department 
could give, as it would be for the com- 
pany to advertise the superiority of 
electric lighting over lighting by kero- 
sene oil lamps or candles. 


| perer undertaking to say how 
it should be done—which, after 
all, is no more my task at this mo- 
ment than it is to say exactly what 
arguments ought to be used against 
government ownership—I am free to 
express the conviction that the public 
utility corporations of the country, to- 
gether with other industrial and com- 
mercial corporations, should unite in 
the creation of an effective force to 
wage war upon the propaganda that 
is directed to the destruction of pri- 
vate ownership and individual initia- 
tive, and to the foisting upon the na- 
tion of public ownership with its in- 
evitable bureaucracy and despotism. 


upon 


HE public ownership advocates 

are well organized; they main- 
tain an incessant propaganda which 
reaches from the Senate of the Unit- 
ed States down to the humblest ham- 
lets. That propaganda is well fi- 
nanced. Its representatives are active 
in every part of our national life. 
The materials provided by its agents 
are used in college classrooms as so- 
cial science data and in hundreds of 
pulpits as data for moral guidance 
and judgment. That propaganda 
menaces the interest of every Ameri- 
can industry and every American 
business. 
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The Utility Corporations Should Unite to Acquaint 
the Public with Facts and to Repel Bureaucracy 


wal Be public utility corporations of the 
country, together with other industrial A 
and commercial corporations, should unite in 
the creation of an effective force to wage war 

upon the propaganda that is directed to the > | 




















destruction of private ownership and indi- 
vidual initiative, and to the foisting upon the 


nation of public ownership with its inevitable 


bureaucracy and despotism.” 





Nothing could be more foolish than 
to regard that propaganda as being 
directed against a single industry. 
The object of its immediate attack is 
the light and power industry, but let 
no man be deceived into the self-com- 
forting belief that its animus against 
individualism is confined to that one 
industry, and that other industries 
can safely ignore its existence. 


Se propaganda for public owner- 
ship is directed against the elec- 
tric light and power companies for 
the present for strategic reasons only. 
There is no question of principle in- 
volved in the limitation. If by some 
extraordinary success on their part 
the advocates of public ownership 
could succeed to such an extent as to 
place the entire industry under gov- 
ernment ownership and control from 
the first day of July, there would be 
no relaxation of their efforts. They 
would turn, with increased vigor and 
augmented strength to some other in- 
dustry, the one believed by them to be 
most vulnerable to their methods of 
warfare. The industrial or business 
executive who believes that he can af- 


ford to ignore the movement because 
for the time being it leaves his indus- 
try or business alone, is the victim of 
a ghastly delusion. The obligation to 
fight the propaganda, without com- 
promise or quarter, is an inherent ob- 
ligation of every industry and _ busi- 
ness that rests upon private property 
and individual initiative, or upon the 
voluntary association of these in cor- 
porate bodies. 


J. erdetananage against such organi- 
zations as the Public Ownership 
League and kindred bodies I would 
set up a League for Opposing Public 
Ownership, and with it would affili- 
ate, according to the nature and need 
of each individual case, every exist- 
ing agency opposed to the public own- 
ership of industry. 

For example, the American Feder- 
ation of Labor, guided by profound 
knowledge and by its sure instinct of 
the tyranny that is inseparable from 
political management of industry, is 
adamantine in its opposition to gov- 
ernment ownership. The organiza- 
tion that I have in mind would use 
whatever methods careful study 
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proved best adapted to unify the op- 
position of progressive and enlight- 
ened labor with that of capital, pre- 
senting a solid front in defense of the 
fundamental common interest of 
both. Wherever an attack was made 
upon private ownership and made the 
basis for an argument in favor of 
public ownership, the organization 
that I have in mind would repel the 
attack and answer the argument, giv- 
ing blow for blow, no matter whether 
the attack was made in the Senate of 
the United States or in the most ob- 
scure country newspaper in the land. 


A GREAT religious organization 
which has made such amazing 
progress as to place it among the most 
extraordinary wonders of the age 
owes much of its growth and success 
to its policy of correcting every mis- 
statement concerning it, answering 
every criticism, and repelling every 
attack. I have admired its sleepless 
vigilance, its courage, and its audac- 
ity. Something of the same sort is 
needed in defense of American indi- 
vidualism in industry and in business. 
Were such a policy to be adopted it 
would not be long, I venture to pre- 
dict, before a new spirit would mani- 
fest itself and the great industry now 
under such constant attack would find 
itself secured by the awakened good 
sense of the American people. 

For one, I refuse to believe that we 
cannot mobilize the consciousness 
and will of the American people 
in defense of the ideals and institu- 
tions upon which the prosperity and 
progress of the nation are founded. 


S° my message to the responsible 
leaders of industry is fight, gen- 
tlemen, fight! 


Let me hasten to add, however, that 
it is not sufficient to become belliger- 
ent merely. A stupid and short-sight- 
ed policy might with disastrous ease 
lead to a fight against the people, the 
consumers, instead of a fight with the 
people against foes inspired by alien 
ideals and aims. Stupid blundering in 
the past by some of our public utility 
corporations has contributed largely 
to the strength of the movement for 
public ownership and to the antagon- 
ism which seeks expression in crip- 
pling and hampering regulatory de- 
vices. Without the good will of the 
mass of the people on their side, the 
utility companies are doomed. Let 
there be no mistake upon that score. 
To gain the confidence of the people 
is the paramount need of our public 
utilities. And the first step toward 
that end is to deserve the confidence. 
What has been achieved in that direc- 
tion by some of the most progressive 
companies is ground upon which to 
base complete faith that the ideal can 
be attained. 


AM all, our public utility corpo- 
rations have achieved wonders 
which merit high praise and justify 
confidence. No candid mind can ques- 
tion that statement or fairly withhold 
the meed of praise due. Taken as a 
whole, our public utilities serve us 
with admirable and ever-increasing 
efficiency and their service increases 
faster than their charges. If here 
and now I single out the electric light 
and power industry it is because that 
industry is the one most subject to at- 
tack, and because I believe it to be the 
subject of grave injustice. 

I am not interested in the electric 
power industry as an investor. It 
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happens that I own less than twenty 
shares of stock in one power and light 
company, the total value of the stock 
being less than a thousand dollars and 
the income therefrom less than forty 
dollars a year. (To state that fact 
may save somebody from writing to 
tell me that I am motivated by selfish 


interest as an investor!) My views 


are the result of my experience as a 
consumer, as the owner of a home in 
which electric service has come to be 
of tremendous importance to me and 
all my household. When I scan my 
budget I am impressed by the fact 
that the service I get from the utility 
company that supplies us with elec- 
tricity for domestic purposes is the 
cheapest thing that I buy, without any 
exception. Dependent upon it for 
lighting, for cooking, for refrigera- 
tion, for laundry work, and much be- 
side, the place it occupies in the econ- 
omy of our lives is an important one. 
When I look back twenty years I am 
amazed by the extent to which this 
service has expanded in importance 
and indispensability. 

True, my bills are higher than they 
used to be, but that is due to an enor- 
mous increase in consumption. Had 
we kept to the old limitations of use, 
at present prices my bills would be al- 
most halved. In an era of expanding 
prices in general, with every other 
commodity and service commanding a 
higher price, this vastly improved and 
indispensable service has been low- 
ered in price. Behind that fact there 
lies a great story of achievement of 
which we have reason to be proud. 


Research and invention have been 
combined with tremendous resource- 
fulness and creative imagination. 
Great technical advances have been 
made with such regularity that we re- 
gard as commonplaces scarcely call- 
ing for notice what a few years ago 
we should have held to be approaches 
to the miraculous. In no branch of 
industry has there been greater prog- 
ress in sum, or, what is not less im- 
portant and significant, progress more 
regularly sustained and making con- 
sistently for the advantage of the con- 
sumer, and the national well-being. 


[* despite these things, there is 
widespread antagonism to the 
light and power companies, there can 
be no valid explanation of the fact ex- 
cept in terms of the failure of the 
companies in their social relation- 
ships. Either they have failed to deal 
justly with the public, or they have so 
bungled their business that they have 
left their customers equally unin- 
formed concerning their technical tri- 
umphs and their progress in business 
morality, or, if that term seems far- 
fetched and high-faluting, in social 
mindedness. It may be that the type 
of mind responsible for the leadership 
that has accomplished so much in the 
technical sphere is unfitted to accom- 
plish the equally important work that 
is to be done in the social sphere, and 
that it needs to be supplemented by 
another type of mind supplying the 
leadership necessary to bring the util- 
ity industry to a social repute match- 
ing its superb economic efficiency. 





April 30th—Mr. WytHe WILtiAMs will comment upon “The 


q In the next issue of Puptic Utitities ForTNIGHTLY—out 


Political Bogey Behind the Power Issue.” 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


DoNnaALpD RICHBERG 
Attorney at law. 


Henry Forp 
Father of the flivver. 


W. E. Barrett 
Consulting engineer. 


BAINBRIDGE COLBY 
Former Secretary of State. 


Carvin Coo.ipGe 


Ex-President of the United States. 


Grorce W. Norris 
U. S. Senator from Nebraska. 


Mayor GENERAL T. Q. ASHBURN 
Chairman, Inland Waterways 
Corporation. 


IvAN Bowen 
General Counsel, Greyhound 
Lines. 


Epwin GRUHL 
Vice President, North American 
Company. 


—MONTAIGNE 


“The average family payment for public utility serv- 
ice is more than $400 a year.” 


, 

“Let the government stick to the strict function of 
governing. That is a big enough job. Let them let 
business alone.” 

5 

“The bug-a-boos, ‘Power Trust’ and ‘Gas Trust,’ are 
the offspring of mental disorders through economic 
disease, engendered by fear, for political expediency.” 

5 

“We regulate regulation’ has become the brag of the 
utility companies, their lobbyists, legal jamjaries, agile 
accountants, and obliging experts.” 


e 

“The railroads are a public necessity.’ The govern- 
ment, in taking care of them, has rendered them un- 
able to protect themselves.” 

> 

“They (the utilities) have taken part in politics from 
the school district director all the way up through the 
channels of political activity, to and including the Presi- 
dency.” 

. 

“I challenge any railroad in the United States to 
quote one single instance where a freight train has 
been removed from its schedule on account of purely 
water competition.” 


+ 


“Conscious, indeed, are the railroads of the fact that 
the power to tax is the power to destroy. That is the 
avowed purpose of the increased taxes the railroads 
propose to impose on highway use.” 


e 
“No one who is or has been in government service, 
Federal, state, or municipal, can truthfully deny the 
fact that red tape and interference of politics act as a 
brake upon individual initiative and seal the lips of those 
so employed.” 
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MatTHEWw S. SLOAN 
President, the New York 
Edison System. 


Tuomas Conway, Jr. 
President, Cincinnati & Lake Erie 
Railroad Company. 


Georce RorHWwELL Brown 
Newspaper columnist. 


Hersert Hoover 
(In his message to Congress in 
veto of the Muscle Shoals Bill.) 


Henry R. Hayes, 
Vice President, Stone & Webster 
and Blodget. 


Joun J. Rasxos 
Chairman, Democratic National 
Committee. 


Gus W. Dyer 
Editor, “Southern Agriculturist,” 
Nashville, Tenn. 


“It seems probable we shall have, sooner or later, 
some measure of Federal regulation over the interstate 
transmission of power. I am not convinced that it is 
necessary, but I can see no reason why the utilities can 
properly object to it.” 


> 


“Any interstate regulatory law should provide for a 
system of administration by joint boards composed of 
interested state commissions’ representatives, with the 
right of appeal from such joint boards to the Inter- 
state Commerce Commission.” 


* 


“Dr. Ross Gunn opines that the sun is a huge elec- 
tric light bulb and that it would take the entire wealth 
of the United States to pay the bill for one millionth 
of a second, so why the Power Trust hasn’t grabbed it 
long ago is more than we can figure out.” 


- 


“I hesitate to contemplate the future of our institu- 
tions, of our government, and of our country if the 
preoccupation of its officials is to be no longer the pro- 
motion of justice and equal opportunity, but is to be 
devoted to barter in the markets. This is not liberalism, 
it is degeneration.” 


> 


“Investors seem to possess that kind of instinct which 
can recognize agitation of a purely political character 
and are very much disposed to withhold funds from the 
business while such agitation exists. Continued with- 
holding of funds cramps a utility and the public is 
eventually not adequately served.” 


¥* 


“If a utility company is charging 15 cents a kilowatt 
for current that it should supply at 10 cents or 12 cents, 
or is in any other way looting the public through ex- 
ploiting the franchise they enjoy at the hands of society, 
then society should deal with that particular case, pun- 
ish the offenders, and right the wrong and not attack 
the industry as a whole.” 


* 


“There are several classes of people that always stand 
for government ownership. The first are the com- 
munists, and they are logical in it. The socialists come 
next, but there is not much difference between the 
socialists and the communists. Next follow the dream- 
ers, who are often in the colleges and the universities ; 
but they do not know anything about it and are ex- 
cusable.” 
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Some Fallacies of 
“Customer Ownership” 


The effect upon utility rates of the political influence 

of the stock owner—and a tentative suggestion for 

controlling that influence in the protection of the 
ratepayer. 


By R. HUSSELMAN 


, ‘HE public utilities of this coun- 
try should confer the Distin- 
guished Service Medal and. the 

Order of the Golden Fleece upon the 
man who first conceived the idea of 
selling the preferred stocks of utility 
companies to their consumers and 
calling the transaction “customer 
ownership.” 


ITH this country’s entry into the 

World War, the problem of 
financing the extensions necessary to 
supply the rapidly increasing and ur- 
gent demands for utility service, in 
competition with sound government 
securities offered to the public with a 
patriotic appeal, became almost im- 
possible. In an effort to solve this 
problem, a plan (first conceived in 
1914) of authorizing nonvoting, 
fixed-dividend shares of utility com- 
panies for sale to their employees and 
customers in lots of one or more 


shares, either for cash or on an in- 
stallment plan, was widely adopted. 

In the beginning, this plan was 
recognized by its proponents as val- 
uable only for purposes of raising 
funds. That was an acute problem 
at that time and the plan worked out 
quite successfully in the purpose for 
which it was intended. However, the 
urgent necessity of obtaining funds in 
this manner passed quickly in the era 
of optimism and prosperity following 
the war. Investment bankers, bond 
houses, and brokers were willing and 
ready to underwrite the security is- 
sues of any reasonably sound public 
utility concern—in fact, even of some 
which were not so sound. 

Then it began to dawn upon the 
sponsors of this stock-ownership plan 
that it might have other and proba- 
bly more valuable uses to the utility 
companies than that of merely rais- 
ing funds. 


460 








PUBLIC UTILITIES FORTNIGHTLY 


By that time nearly every state in 
the Union had created a public util- 
ity commission and given it authority 
over public utilities. Whether elect- 
ed by direct vote of the people or ap- 
pointed by the governor, with the ap- 
proval of the state senate, these com- 
missions were a reasonable prey for 
the exercise of political control. Like- 
wise, the utilities were confronted 
with—shall we say?—the menace of 
public ownership of utilities, which in 
many cases could be brought under 
political control, if proper steps were 
taken to that end. 

These were conditions which the 
then well-organized utility interests 
could not afford to disregard. 


— possibilities of developing 
political influence, inherent in the 
idea of having many and varied hold- 
ers of the stocks of utilities scattered 
throughout every state and commu- 
nity in the country, became apparent, 
and utility executives decided to push 
this plan more zealously than ever. 
This decision was reached with full 
knowledge that this method of financ- 
ing is costly, if not wasteful. The 
fact is, as much time is often re- 
quired (and the consequent cost is as 
great) to sell one share of stock to a 
doubting customer as to sell a thou- 
sand shares to an experienced inves- 
tor. And, obviously, as the number 
of stockholders increases, the work 
and expense of preparing and mailing 
dividend checks, four times a year at 
least and sometimes monthly, in- 
creases enormously ; so does the book- 
keeping and the accounting. In some 
cases these expenses actually exceed 
the amount of the dividends. 

When the necessity had passed for 


the legitimate purpose of raising 
funds, this stock-ownership plan was 
adopted as a policy by the utility in- 
terest. It received the name of “cus- 
tomer ownership.” It ceased to be a 
plan and became a scheme. It took 
on a purpose. 


I poe sensed the possibilities of 

customer ownership, the utili- 
ties enthusiastically went at the job 
of acquiring as many stockholders as 
possible. No opportunity to talk and 
write about its good features was 
neglected. The gospel that an unlim- 
ited means of public ownership was 
thus made available has been given 
the widest publicity. Many able and 
influential people, not directly con- 
nected with the utilities, aided ma- 
terially in its advancement. The 
Louisville Evening Times of January 
19, 1922, said: 

“Public ownership of public utilities is 
advocated in a quotation from Roger W. 
Babson, the statistician, but it is customer 
ownership through purchase and not gov- 
ernment ownership by vote that he favors. 
The modern tendency in big business is to 
distribute holdings to as great an extent 
as possible. The man who buys transpor- 
tation will be much more amenable to rea- 
son if he has a dividend interest. It was 
said of old that possession of a dollar 
made a capitalist and the ownership of a 
share of stock would convert a socialist. 
This is exaggeration, perhaps, but the 
point is evident enough.” (Italics mine.) 
EKighty-two thousand shares of 

stock were sold to the customers of 
electric companies in the year 1917 
and only 42,388 shares in 1918. The 
number of shares sold under this plan 
increased each year until 1927 when 
3,581,206 shares were sold although 
the peak in value of the shares sold 
was reached in 1925. Since that time 
sales have declined gradually both in 


number and value. 
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The Electrical World of January 
3, 1931, reports that the sales of stock 
by electric light and power companies 
to their consumers in the 10-year 
period from 1921 to 1930 involved 
approximately two and a quarter mil- 
lion separate transactions and over 
twenty-three million shares of stock 
which aggregated more than $1,900,- 
000,000—a fifth of the total invest- 
ment in the entire industry. The 
Electrical World says: 


“Even if the two and a quarter million 
separate transactions involve 
some duplication . , it is probable 
that about 10 per cent of the consumers 
of electric light and power have a finan- 
cial interest in their local utility ; Ne 
Thus it is seen just how successful 


the scheme has been. 


_ good work is done by those 
who induce people to save their 
earnings by investing in good and 
safe securities is not subject to dis- 
pute. Neither can it be questioned 
that people should have faith in their 
own community and, if possible, in- 
vest their money in an enterprise that 
will produce the greatest benefits to 
that community. 

What, then, are the fallacies of 
customer ownership? 

What are its dangerous possibili- 
ties and how, if at all, is it a menace 
to the public welfare? 


HILE the cost of utility service 

has decreased in some cases 
since 1912 in the face of an increase 
in the cost of living, the rates for 
utility service, and especially for elec- 
tricity, have not been lowered to keep 
pace with the decrease warranted by 
the great improvements in the art of 
production and distribution. Real re- 
ductions in the ratio of this advance 


in art which lower the cost to the 
small consumer have not been made 
either voluntarily or under regulatory 
order. Let us cite an example: 

In 1901 the council of a small 
town in West Virginia granted a 
franchise to an electrical company 
which contained a provision that the 
maximum cost of lighting when sold 
by meter “shall not exceed 12 cents 
per kilowatt hour,” and discount as 
per schedule. In many communities 
of that size (about 3,000), electric 
consumers are still paying rates as 
high or higher than those stipulated 
in that 30-year-old ordinance. Ex- 
amination of the rate schedules in 
towns of approximately the same 
population in Kentucky discloses 
rates of 15 cents a kilowatt hour in 
at least eight towns and rates of 11, 
12, 13, and 14 cents predominate. 

It can be said without fear of hon- 
est contradiction that wherever and 
whenever demands for real rate re- 
ductions have arisen, almost without 
exception, these demands have been 
bitterly and strenuously opposed by 
the utilities involved. 


wo methods are available to the 

people of some states for at- 
tempting to bring about rate reduc- 
tions. These are: 

(A) A rate case before the pub- 
lic service commission and : 

(B) The threat of competition by 
a competing plant. 

Because of authority given some 
commissions, only method (A) is 
available in other states. 

In the early years of general com- 
mission regulation (that is, in the 
years subsequent to 1914, say), many 
rate actions were brought by the pub- 
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lic in an effort to secure reductions 
in rates and charges for utility serv- 
ice. In recent years such actions 
have been much less frequent. Rate 
cases are now practically extinct in 
some states and the regulatory com- 
missions have almost ceased to regu- 
late in so far as rates for service are 
concerned. Often this condition is 
not the fault of the commissions nor 
is it due to any great fallacy in the 
theory of state regulation of utilities. 
In the author’s opinion, it has grown 
from a number of causes, some of 
which will be stated briefly. 

First among these causes, of 
course, must be mentioned the indif- 
ference and lack of understanding on 
the part of so many of the people. 

Second, the utilities have sponsored 
and advanced the idea until it has be- 
come firmly bedded in the public con- 
sciousness that regulatory commis- 
sions were created principally for the 
purpose of protecting the consumers’ 
interest in the matter of rates and 
charges for utility service. While 
these commissions perform many 
functions of great value to the pub- 
lic, it has not been their practice to 
initiate investigations as to rates on 
their own motion. As a matter of 
fact, most commissions are too over- 
burdened with routine duties to vol- 
untarily engage in rate adjustments. 


nage! to the lay opinion, those 
who are informed recognize 
that in contested cases particularly, 
the commissions must decide ques- 
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tions on the evidence before them 
with due regard to “the law of the 
land.” In view of almost certain ap- 
peal to the courts, commissions can- 
not disregard the rules of evidence, 
and they are, therefore, limited in ex- 
ercising their own initiative. Under 
these conditions it follows that the 
public must instigate its own rate in- 
quiries. If the utility rates in any 
community are excessive or unreason- 
able, the people of that community 
must set about to get relief by such 
legal means as are available. If rates 
are too low the corporations do not 
delay—they seek relief at once by 
such legal means as are available. 

With all due respect to the Federal 
courts, it may be said that they have 
contributed materially to the under- 
lying causes of the condition which 
now exists in the field of utility regu- 
lation. The determination of fair 
and reasonable utility rates by com- 
missions has become so involved that 
it is almost unworkable. Rate cases 
once begun are almost indeterminable. 
By the time one of these cases runs 
its course through a commission and 
the courts, conditions prevailing at its 
inception are changed to an extent 
that the answer finally reached is 
practically valueless. These cases are 
too costly—they are made so deliber- 
ately by the utilities to discourage at- 
tacks on their rates. 


| P apene the past and present hodge- 
podge of laws pertaining to 
utility regulation, of court decisions, 


ernments and even of the nation, is now in the hands of 


q “THE control of the policies of municipal and state gov- 


these utility stockholders—4f they choose to exercise it.” 
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of regulatory commission rules and 
practices, of accounting methods, of 
the theories and hocus pocus of 
economists, lawyers, engineers, and 
accountants with respect to fair value, 
depreciation, going value, and other 
allied subjects, it is neither practical 
nor possible to charge regulatory com- 
missions with the duty of fixing and 
determining just and reasonable util- 
ity rates in every city, town, and 
cross-roads village in the country— 
or even in any material number of 
these municipalities, especially with- 
out the full support of local officials. 
Even if this were attempted, the utili- 
ties might well be able to control local 
officials, regulatory commissions, and 
the courts through the means of cus- 
tomer stockholders, the banking inter- 
ests, the public press, and other agen- 
cies to such an extent that their rate 
structures would not be threatened. 


Bw and most important among 
the causes for what has been 
termed by some “the breakdown of 
commission regulation’ and for the 
failure to bring about rate reductions 
where they were warranted by means 
of competition or the threat of com- 
petition, is the matter of political con- 
trol of the commissions. 

Under our method of electing pub- 
lic officials, the votes of one large 
body of electors merely cancel the 
votes of an equally large body, thus 
leaving the actual selection of these 
officials to a relatively small number 
—often much below the 10 per cent 
of the customers of utilities who now 
have a financial interest in those con- 
cerns. Consequently the control of 
the policies of municipal and state 
governments and even of the nation, 


so far as the utilities are concerned, 
is now in the hands of these stock- 
holders—if they choose to exercise it. 

Assuming there is truth in the 
statement credited to Mr. Babson, and 
that the man who has an interest in 
utility dividends is much more amena- 
ble to reason—calling it a selfish rath- 
er than a “dividend” interest—and 
knowing that these stockholders have 
been told time and again by the em- 
ployees of the utilities, in the circu- 
lars and advertising matter of invest- 
ment bankers and in the public press 
that it is to their interest to maintain 
the existing rates for utility service; 
told that these rates are essen- 
tial for the payment of dividends and 
for the maintenance of the value of 
their “holdings,” and that the en- 
forcement of reductions in rates and 
charges would threaten both divi- 
dends and values and “injure the fu- 
ture stability of the public service in- 
dustry,” does it not follow that the 
great majority of these utility stock- 
holders should choose to exercise their 
control over the government in its 
relations with the utilities? 


.= us cite an example of the use 
to which customer ownership is 
often put by utility companies in op- 
posing competition by municipal 
plants: 

The officials of a good-sized village 
in Ohio, where the laws permit mu- 
nicipalities to build and operate com- 
peting utility plants, decided to bring 
about a reduction in the price of elec- 
tricity in their town. Negotiations to 
that end with the power company 
failed and they embarked on a pro- 
posal to build a municipal plant. This 
proposal had the full support of the 
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The Political Influence of the Growing Army 
of Utility Stock Owners 


“c NOWING these stockholders have been 

told that these (utility) rates are essen- 
tial for the payment of dividends and for 
the maintenance of the value of their ‘hold- 
ings, and that the enforcement of reductions 
in rates and charges would threaten both 
dividends and values and ‘injure the future 
stability of the public service industry,’ does 
it not follow that the great majority of these 
utility stockholders should choose to exercise 
their control over the policies of the govern- 








ment in its relations with the utilities?” 





local newspaper regardless of the fact 
that its owner and editor was a sub- 
stantial “customer ownership” stock- 
holder of the power company in- 
volved. This editor was an outstand- 
ing example of the “exceptions that 
prove the rule’; he wrote and pub- 
lished all the facts, and he advocated 
the proposed municipal plant. 
Immediately officials of the power 
company called upon the editor. They 
expressed amazement that he would 
do anything to injure the value of his 
own investment. They argued with 
him, pleaded with him, and finally 
called him a fool. But this editor 
maintained that he could not afford 
to go against the best interests of his 
fellow citizens, even if it involved a 
loss in value of his personal invest- 
ment in stock of the power company. 


|, igewngingele example of the man- 
ner in which power companies 
use customer ownership occurred in 
the fall of 1930, when some 1,200 
citizens of Portsmouth, Ohio, initiat- 


ed an ordinance to build a municipal 
electric plant in that city, which is 
served with electricity by the Ohio 
Power Company. 

An organization called “The Citi- 
zens’ Committee’”’ was assembled from 
among the legal and medical forces, 
relatives of employees, and stockhold- 
ers of the company to oppose the 
issue. Much of the advertising op- 
posing the building of this plant was 
done in the name of this committee. 

Among the pamphlets mailed to the 
electors in the name of this commit- 
tee was one entitled “Municipal Own- 
ership Primer,’ in which twenty- 
seven questions are asked and an- 
swered. One of these questions and 
its answer is as follows: 


“Q. Who owns the Ohio Power Com- 
pany? 

“A. A very large part of the preferred 
stock of the company is owned by residents 
of the state—over 14,000 people in every 
walk of life—railroad men, mechanics, 
laborers, housewives, professional men, 
business women. Its bonds, directly, and 
the equities behind all of its common stock, 
indirectly, are largely held by institutions, 
banks, and insurance companies. So that 
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the values supporting your deposits in the 
bank—the reserves of insurance companies 
which will make possible the payment of 
your life insurance to your dependents— 
may be supported by Ohio Power Company 
stock.” (/talics mine.) 


ons readers may question that 
utility executives and their asso- 
ciates foresaw that customer owner- 
ship would have such an effect upon 
the regulation and competition of 
utilities as just described. In answer 
to that question an editorial from the 
Electric Railway Journal of Septem- 
ber 9, 1922—when this policy was 
just getting well under way—is here 
cited. Shortly before this editorial 
appeared the mayors and city attor- 
neys of a number of cities and towns 
in Indiana met to form an organiza- 
tion the purposes of which were (a) 
to oppose increases in the rates of 
utility companies and (b) to secure 
certain amendments to the Public 
Service Commission Law. When 
this organization was announced, the 
utility companies’ association, the In- 
diana Public Utility Association, im- 
mediately sent a letter to each of the 
50,000 residents of Indiana who 
owned securities of the utilities of 
the state, urging them to support the 
principle of state regulation.2 Con- 
cerning this matter the editorial writ- 
er of the Railway Journal said: 

“This was a situation upon which the 
Indiana Public Utility Association was 
not inclined to look with equanimity. If 
organization meant strength to the poli- 
ticilans masquerading as mayors, then or- 
ganization certainly meant strength to the 
association through its ability to reach in- 
vestors who would likely suffer a shock to 
their confidence and perhaps a real loss 
in their investments if the commission act 
became the football of politics. In conse- 


quence a plea was addressed to investors 
in Indiana securities residing within the 


1Gas Age-Record, August 19, 1922. 
2 Gas Age-Record, August 26, 1922. 
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state to do what they could to discourage 
any tampering with the law that would 
tend to injure the future stability of the 
public service industry. This seemed only 
logical to the association. With it self- 
preservation was still the first law of na- 
ture.” 


i Bee, so-called customer ownership 
of utilities has been a great boon 
to promoters of new utility enter- 
prises, to promoters of the merger of 
existing utilities, to promoters of 
holding and management corpora- 
tions, and to utility magnates and 
operators. It has been a benefit to 
investment bankers and stockbrokers, 
despite the fact that the shares of 
stock were sold directly to customers 
by the utility companies themselves 
without the payment of commissions 
to the brokers. It has tended to re- 
duce the complaints filed with regu- 
latory commissions against the rates 
and charges of utility companies. It 
has been used by these concerns as a 
means of establishing better relations 
with the public. Customer ownership 
is not fallacious from the standpoint 
of these interests. 

But what has it done for the pub- 
lic? 

Few, if any, agencies have been 
organized in the public’s interest to 
counteract customer ownership or the 
things accomplished thereby. A few 
men in high public office have pointed 
out the fallacies of customer owner- 
ship as it affects the consumers of 
utility service, but their statements 
have received very little attention by 
the press and, invariably, the effort is 
made by the utility interests to offset 
the effect of such statements in the 
public mind by charging those who 
make them either with raising a polit- 
ical issue in their own interest or 


rs = = =e AL Ce 








_ 














have charged them with entertaining 
socialistic tendencies. 


HE author has been asked to pro- 
pose some changes in our exist- 
ing laws or methods aimed essentially 
to better conditions and offer some 
constructive suggestions as to how 
the public may be made conscious of 
the fallacies of customer ownership. 
Obviously, this is difficult under ex- 
isting conditions. One cannot hope 
to do much more than offer some- 
thing that may start a serious dis- 
cussion from which a perfected plan 
or method may develop. 

Frrst: in the opinion of the au- 
thor, efforts to establish Federal regu- 
lation over utilities of a fundamental- 
ly local nature are ill-advised. It is 
difficult enough to get local matters 
before state commissions and get 
action on them; it would be almost 
impossible under Federal regulation. 

SEconp: the present difficulties of 
regulation could be rectified to a con- 
siderable extent, under certain condi- 
tions, by revising the commission 
laws of most of the states, giving 
some comunissions more and some less 
authority than they now have over 
- the rates and service of utilities ; also, 
by clarifying, if possible, the present 
rules, if any there be, as established 
by decisions of the courts for ascer- 
taining and establishing the rate base, 
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rate of return, and provisions for de- 
preciation. 

If the court decisions dealing with 
confiscation of utility property (under 
the Fourteenth Amendment) are a 
matter of such precedent that no 
clear, concise, and workable method 
of regulation can be evolved out of 
the present maze, then the states 
should open the way to enter into 
competition with the utilities—that is, 
they should engage in public owner- 
ship and operation. Federal court 
decisions, so far as the confiscation of 
utility property of corporations is 
concerned, do not greatly affect the 
people if they are free to provide their 
own utility services. And arguments 
against competition are no more ap- 
plicable to that business than to other 
fields of human endeavor wherein 
competition is “the life of trade.” All 
competition is an economic waste— 
but no more so in the utility field than 
elsewhere. 


F” the purpose of controlling the 
use of customer ownership of 
utilities as it affects the public wel- 
fare, a law or laws, somewhat along 
the lines of the public service com- 
mission laws of the various states, 
might be enacted by the separate 
states, creating a state bureau of pub- 
lic utilities, either as a separate de- 
partment or as a division of the at- 


ship of utilities as it affects the public welfare, a law or 


q “For the purpose of controlling the use of customer owner- 


laws, somewhat along the lines of the public service com- 
mission laws of the various states, might be enacted by the 
separate states, creating a state bureau of public utilities, 
either as a separate department or as a division of the 
attorney general’s office.” 
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torney general’s office. This bureau 
might be maintained wholly by funds 
raised either by general taxation or 
possibly by a special sales tax on the 
payments of consumers of electric, 
gas, water, heating, and telephone 
service. This tax might be computed 
by the utility companies once a year 
on the total of each consumer’s bills 
for the service in the previous twelve 
months, the amount of such tax to be 
plainly shown on the customer’s bill 
as a tax item and be collected by the 
companies as such and paid over to 
the state. 

HIs bureau should be in charge 

of a director, appointed by the 
governor with the approval of the 
senate, who should be given authority 
to employ regular and special assist- 
ants and clerical help; to conduct, 
personally or through his assistants, 
investigations and hearings and sub- 
poena persons and records, also to 
administer oaths in all parts of the 
state to witnesses summoned to tes- 
tify. 

This law should require each pub- 
lic utility corporation doing business 
in the state (as defined in the public 
service commission law of the state), 
also each utility holding company 
owning and holding any of the 
stock of utility corporations or hav- 
ing holders of its own stock within 
the state, to file with the bureau or 
department created by this law, at 
each alternate dividend period, a full 
and complete list of the names and 
addresses of all stockholders of the 
corporation within the state, with the 
class or kind, but not the number, of 
shares held by each stockholder, such 
lists to become public records upon 
filing. 

4 


i should be the function and duty 
of this bureau, either on its own 
motion or upon petition of the execu- 
tive head of a municipality or fifty 
customers or purchasers of the serv- 
ice of a utility company, or of a util- 
ity corporation, to conduct an investi- 
gation and make a determination and 
finding of the extent to which any 
utility or holding corporation, doing 
business or having stockholders with- 
in the state or any officers thereof 
or anyone in their behalf or in be- 
half of any organization or associa- 
tion of which any such corporation is 
a member or supporter, through the 
expenditure of money, through the 
control of the avenues of publicity, 
or through the dissemination of ad- 
vice to or demands upon their stock- 
holders, have made any effort to in- 
fluence or control public opinion on 
account of municipal or public owner- 
ship of the means by which such util- 
ity services are rendered or to influ- 
ence or control elections, with a re- 
quirement that the findings in each 
matter investigated be published in 
space paid for by the bureau at regu- 
lar advertising rates in a newspaper 
of accredited circulation in the coun- 
ty, or in such newspaper in each of 
the counties, in which the specific in- 
vestigation or petition arose. 

Also, it should be the duty of this 
bureau to report any and all evidence 
of illegal acts discovered by it to the 
proper authorities, to testify before 
grand juries and in the trials of any 
person or persons indicted as a re- 
sult of such illegal acts in this con- 
nection. 


| iy the nature of things, the reme- 
dies are in the hands of elected, 
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local, state, and national public of- 
ficials. Therefore, under our form of 
government, they are in the hands of 
the people themselves. The remedies 
are or can be made available, but they 
must first be desired by the public, 
and second, they must be forced, 
against the resistance of the private 
interests involved, by the public’s sup- 
port of honest, competent, and fear- 
less public officials. In no other way 
can the remedies be applied. 


A: long as the customers of utility 
companies are so gullible as to 
buy a share or two of the stock of 
these companies and thenceforth aid 
the company, politically and other- 
wise, to maintain excessive and un- 
reasonable rates because they think 
they have a “dividend” interest in the 
company ; as long as these customers 
who are stockholders do not realize 
that, by paying the excessive rates 
they help to maintain for utility serv- 
ice, they are paying their own divi- 


dends, either in whole or in part, and 
creating abnormal values for the 
stock of the utilities—mnot the shares 
they hold, but the controlling shares 
held by the so-called “utility mag- 
nates,” the promoters, and investment 
bankers; as long as these stockhold- 
ers’ sight is blinded by their dividend 
interest so that they cannot see that 
progress in the art of supplying util- 
ity services warrants wide reductions 
in the cost to themselves and their 
neighbors, who are not stockholders ; 
as long as they do not see that they 
are outstanding examples of P. T. 
Barnum’s famous remark “the public 
likes to be fooled’; as long as they 
do not demand their equitable share 
of the progress that has taken place 
in the utility industries—in fact, as 
long as they do not see the fallacies 
of customer ownership of utilities— 
there is little that can be accomplished 
in the way of eliminating excessive 
and unreasonable rates and charges 
for utility service. 





Facts Worth Noting 


Bertin “hello girls” must spend a specified time each day in vocal 
exercises throughout their periods of service. 


* 


STREET cars in the United States carry more than 40,000,000 persons 
daily—one third the population of the country. 


* 


a 


THE largest and finest railroad depot in Nevada is not near any 
tracks; it is located in the “deserted city” of Rhyolite. 


+ 


* 


THE first step in the “de-socialization” of German public utilities 
has just been taken with the sale of the Berlin Municipal Electric 
Works to a group of American bankers. 


* 


* 


THE new railroad station at Tell Billah, in Mesopotamia, is built of 
bricks made over 3,500 years ago, thus giving it the distinction of 
being the “oldest public service structure in the world.” 


7: 


* 


For the first time in the history of telephony, regular central opera- 
tors recently received oral numbers, spoken not by other operators 
but by a mechanical device known as the “speaking dial,” in one of 
the offices of the New York Telephone Company. 
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The Ratepayer Looks 
at the Street Car 





H™ is the point of view of the Man-on-the-Street— 
the Man who will be a car rider in the city as long as 
the street railways are able to serve him, but who wonders 
why the railway utilities do not always show the under- 
standing of his needs and the business enterprise that is 
evidenced by alert competitors of the street cars. 


By HERBERT COREY 


taxi service. 

When I was a kid I could be a 
man about town for an entire evening 
for 35 cents. That would buy an or- 
chestra seat for Susie Kirwin’s theory 
of “Pinafore,” an ice cream soda, a 
nickel cigar, and leave an odd nickel 
to jingle against the key. I walked 
both ways. 

Now I can ride from one end of the 
town to the other for 35 cents. That 
is not literally true, of course. I give 
a driver a quarter when I say goodbye 
and spend the next ten minutes hissing 
my lack of courage. After that it is 
all right. I never remember anything 
more than ten minutes. But for the 


T my town we have a new 35-cent 


sake of the argument we will say that 
is the cost of the ride. 

I see by the papers that— 

“The street car companies are ob- 
serving the 35-cent taxi companies 
with alarm.” 
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They would do that. They would 
do just that. The head of a street car 
company today makes me think of the 
head of what we used to know as a 
sage hen out in the big sage country. 
It sticks out of a bush and is recog- © 
nizable by two wildly rolling eyes and 
a silent alarm. For years the wander- 
er in the big sage country thought of 
the sage hen as a dependable addition 
to his beef and beans. When he want- 
ed one he picked up a stick and 
knocked off its head. 

It took generations to breed into the 
sage hens the trick of dodging. 


V 7 uat I am trying to say is that 
the street car companies have 


been sitting right there in their bushes 
with their heads sticking out. 

Their idea of meeting competition 
has been to have some sort of a law 
passed about it. 

Pretty soon some fearless patriot 














will go squawking to the city council 
with a plea that I be saved from this 
menace of the 35-cent taxis. He will 
say that some morning I will be riding 
downtown, my intelligent eyes watch- 
ing the curb line for this and that, 
an early Massachusetts cigar in my 
mouth, when the taxi will hit a bump 
and my head will be projected through 
the roof. 

“Save Mr. Corey from this hor- 
ror,” this volunteer guardian of mine 
will beg. 

He will get plenty of attention from 
the committee of the city council, too. 
He always does, somehow. It is prob- 
ably of no consequence that the com- 
mittee will consist largely of gentle- 
men who look like Scotch sheep ex- 
cept that sheep have innocent eyes. 
(Mind you, you cannot fool me on 
sheep. No more hellishly malevolent 
animal ever lived and I know, for I 
have been intimate with sheep on a 
large scale. I shared bed and board 
with 3,200 of them one summer. 
Along in September Mr. John B. 
Okie, of Lost Cabin, Wyoming, came 
out to the range with my sum- 
mer’s pay and he gave it to a shaggy 
sort of a wether instead of me. He 
said that he was going to hang a 
bell around my neck to prevent a 
recurrence of this incident, but so 
far as I know he never did. May- 
be I strayed off and got lost.) Any- 
how— 


Bde patriot will be represented by 
a lawyer who carries a Russian 
leather brief case and is redolent of 
peau d'amour instead of crank case 
oil. When he enters the committee 
rcom he will speak to the Scotch sheep 
by their first names: 
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“Good morning, Rammie,” he will 
say. 
The Scotch sheep will smile back. 


I forgot. In the excitement that 
always comes upon me when I speak 
of sheep, or even think of sheep, I 
had forgotten to elucidate my 
thought. Sheep have innocent eyes 
and will inevitably spend the next few 
zons in perdition for their sins. 
Councilmen are apt to be sophisticat- 
ed business men. They know fairly 
well that the street car companies can 
throw a lot of weight at important 
moments. They do not think so much 
of taxi drivers. 

A taxi driver is rarely a choice hu- 
man morsel. He may be good to his 
mother and have two small but rugged 
children, and his wife has often just 
run away with an actor, but his out- 
ward aspect is not precisely juicy. If 
you were shaken by a desire to throw 
a rock at either John Barrymore or a 
taxi driver you would probably pick 
John. The second time the feeling 
came over you, you certainly would; 
if you had yielded to the first urge. 
He isn’t impressive in public debate, 
either. He gives the audience the 
suggestion that he feels himself to be 
something that God forgot. His re- 
buttal of the arguments of the lawyer 
with the Russian leather brief case is 
couched in these simple words : 

“Aw, jeeze! For crisake!’’ 


N°’ I am not getting away from 
the subject. I am the subject. 
Me and the street railroads. I have 
been lolling in the 35-centers ever 
since they came to our town. The 
morning’s performance hardly varies. 
I leap like a fawn from the breakfast 
table, the leaping habit having been 
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The Signboard that Points to Better 
Mass Transportation 


I’ this country were staffed with benevolent autocrats, 
each of them would say to the people of his community: 


“Mass transportation of a satisfactory character is a 
greater necessity than ever before. 


“I shall provide satisfactory mass transportation by 
keeping the streets clear, setting up waiting rooms to be 
fed by busses, improving the cars, and permitting higher 
speed between more infrequent stops. 


“In recognition of the fact that the street car company’s 
chief business is to serve the public—that it must be kept 
in operation tf necessary at public cost—taxation will be 


adjusted.” 





firmly fastened on me during my pro- 
fessional association with sheep, bor- 
row a look at the headlines from my 
wife, and if possible a dollar or two 
as a defense against a difficult mo- 
ment, get my hat and brush the Aire- 
dale off my pants with one sweeping 
gesture and then pose jauntily on the 
stoop. I wish vainly that I had a valet 
to blow a cab whistle for me as the 
better element seems to have in Lon- 
don; presently a 35-center comes 
along: 

“Ah,” I say, “Taxi!” 

And if you think I do not get a 
kick out of that you are as far wrong 
as the townsmen that Senator Robin- 
son of Arkansas used to tell about. 
They took up a collection to make life 
easier for the finest old man in the vil- 
lage and with it: 

“They bought him the ve’hy finest 
still they could find in the mahket,” 
said Senator Robinson. The old gen- 
tleman accepted the gift with tears of 
gratitude. 
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“Tomaw mawnin!” he said, “Ah’m 
gwine git out and fine me a nice holler 
in which to set up this heah still.” 

But in two days he was dead, said 
Senator Robinson. The kindly plan 
had miscarried. He had run himself 
plum to death trying to find a hollow 
that didn’t have a still in it already. 

Let us return to the muttons. 


ipa local patriot will bring up ar- 
guments that will convince the 
committee from the city council that 
I must be spared the peril of a 35-cent 
taxi. It may be that the committee 
will not precisely dare to forbid the 
streets to the 35 centers, but it will go 
as far as its Scotch sheep dare. The 
35 centers will be hedged about with 
restrictions on parking places and 
speed and uniforms and hair-oil and 
picking up passengers on the streets 
and being kind to old ladies and 
everything else. The heads of our 
street car companies will ease back 
and say: 





















“Well, that’s one menace that has 
been reduced, anyhow.” 

Reduced, thunder! You do not re- 
duce smallpox by burning a rag. 


HAVE no Statistics at hand and 
would not quote them if I had, for 
nothing is more disgusting than a set 
of mouldy figures, but I will make 
these general statements: 

Most street railway companies are 
in the red today. 

Only a few are doing a nice, profit- 
able, satisfactory business. 

In almost any town you can find 
traces of car lines that are as dead as 
Blackbeard, the Pirate. 

In a country that has been growing 
so fast that it busts its seams periodi- 
cally, what has happened? 

Skyscrapers of eighty stories are 
replacing four-story buildings; wire- 
less telephony has been stepped up 
from the pony express; the needs of 
the people for water and gas and elec- 
tricity have been provided for years to 
come; reporters sit with their fingers 
on the pulses of dying kings; yester- 
day’s daguerrotype has become a pic- 
ture that can talk and make love—and 
does; Stevenson’s old “Rocket” has 
grown into a locomotive 120 feet long 
and as high as a two-story house. 

The straw has been swept out of 
street cars, heating is done by electric- 
ity instead of a stove, and passengers 
pay at the gate. 

That’s about all. 


HE street car head-men have a 
good defense against any charge 
that may be brought against them. 
So had Guiteau, who shot Garfield. 
Five cents is not enough for a ride, 
of course. Anyone will admit that. 
But if the street car companies had 
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not at one time been so infernally hard 
boiled they would have had a fairer 
hearing from the public today. That’s 
what I think, anyhow. The hardest 
boiled bully of a man I ever knew as 
a boy was the head of a street car com- 
pany in a mid-west town. His nearest 
second was the head of a company in 
the next large city to the north. I’ve 
roamed and I’ve ranged in my time, 
as Mr. Kipling says, and in nearly 
every city I can call to mind the man 
most thoroughly distrusted by the 
public was the boss of the street car 
company. The tradition has been kept 
alive since by the novel, the drama, 
and by the films. The heavy villain 
is usually a magnate of some kind— 
usually a street railway magnate. 

It seemed to be in the early street 
car tradition to be mean. 

Part of this was an inheritance from 
the tough old barons who first raided 
our communities of franchises to 
transport people on the streets. Those 
were tough days. He would take who 
had the power and he would keep who 
could. The next generation of barons 
were held up by a breed of even 
tougher politicians. Maybe not every- 
where, but you know and I know what 
we both know. It was hard scrapping. 

The street car man has fought and 
fought hard for what he has today. 

During those years of fighting—so 
it seems to me—he sometimes forgot 
about the people. So did the politi- 
cians and the bankers, of course. But 
it was the street railway man who had 
to pay the penalty. 

When the pinch came he tried to 
have his wrinkles ironed out by ukase. 
Every other business was in competi- 
tion with a herd of rivals. The busi- 
ness man who failed to make good 
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“Way should it not have been possible for the street car 
companies of my town and every other town to have pro- 
vided waiting rooms at convenient intervals and fed those 


waiting rooms by a bus system? Every other business has 
grown up to the needs of the day, or else perished.” 


lived with his son-in-law. Only the 
street car man thought that he had no 
competition. Therefore, he tried to 
get protection from the city council. 


D URING the life of one generation 
the street car man packed ’em 
in so tight that girls used to wear the 
monogram of a perfect stranger’s 
watchcase for hours. The car man 
thought it was good business. 

Now he is getting paid up for it. 
But he seems still to think that the 
people must ride in his cars. Many 
of them do. Many others do not. I 
would ride in his car for 7 cents if I 
could, rather than pay 35 cents for a 
taxi and give something to the driver. 
But to get a street car I must walk 
for blocks. I do not like to walk for 
blocks. 

When I get to the street car line I 
detest standing on a corner while the 
breezes whistle up my trouser legs. 
On the mornings when I am overcome 
by an urge for economy I dance on 
this corner with many other citizens, 
all cursing. Among them are many 
girls, and young women. They wear 
nowadays about as much goods as 
would make a neckhandkerchief for 
my grandmother and they shiver and 
shake and turn mauve as they wait. 

If it rains, the inside of that crowd- 
ed car smells a good deal like the lee 
side of a herd of sheep. 


iy the car company had provided me 
with a waiting room and picked 
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me up in front of my home on a mo- 
tor bus and then not jammed me 
against other reputable members of 
society until I lose my breath I would 
be a devoted patron. Most of us are 
funny that way. If we think we are 
getting a generous deal—not square 
but generous—we will swing our 
oriflammes and cheer for the fellow 
who gives it. If we do not think we 
are being generously treated we 
grouch every time we drop the fare 
in the box. 

Why should it not have been pos- 
sible for the street car companies of 
my town and every other town to have 
provided waiting rooms at convenient 
intervals and fed those waiting rooms 
by a bus system? Every other busi- 
ness has grown up to the needs of the 
day, or else perished. The car com- 
panies have not perished, because they 
furnish a commodity that we cannot 
do without. But some folks are be- 
ginning to manage quite well without 
them—for a while. Ford alone is 
turning out six thousand of those 
things each day and the Chevrolets 
equal or pass his mark. Not to speak 
of the 2-ton limousines that mammas 
drive. 


“W 


HAT are we going to do?” 
any street railway man will 
ask. ‘We cannot improve our service 
unless we can get the money to do it 
with. We cannot get the money. So 
we cannot improve our service.” 
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That is true. 

The companies are taxed to death, 
the streets are clotted, and their service 
rendered less attractive, the police do 
not codperate, some sort of commis- 
sion is forever adopting some new 
rule for their further devilment. Peo- 
ple take motor busses and flivvers and 
35 centers. If this country were 
staffed with benevolent autocrats, each 
of them could say to the people of his 
community : 

“Urban conditions have changed. 
However, mass transportation of a 
satisfactory character is a greater ne- 
cessity than ever before. 

“T shall provide satisfactory mass 
transportation by keeping the street 
clear, setting up waiting rooms to be 
fed by busses, improving the cars and 
permitting higher speed between more 
infrequent stops. 

“Tf it is possible the stockholders 
will be protected in their dividends. 
They must take the same chances that 
other stockholders in other businesses 
do. 

“In recognition of the fact that the 
street car company’s chief business is 


to serve the public—that it must be 
kept in operation if necessary at pub- 
lic cost—taxation will be adjusted.” 


s we have no benevolent auto- 
crats it might be well for the 
heads of the street railway companies 
to be a little bit benevolent themselves. 
If that program were frankly stated 
to the public, along with a truthful 
statement of the financial situation, it 
might be that in time—in a lot of 
time—something might be done about 
it. 

Nothing will ever be done about it, 
probably, as long as the street railway 
heads think first of protecting their 
stock and bondholders, and only sec- 
ond of giving the public first rate 
service on the publicly owned streets. 
And any head who does not think 
first of his stock and bondholders 
would soon cease to be a head. 

After thinking it over, I find my- 
self for the first time in complete 
sympathy with the sage hen which 
sticks her head out of the sage brush. 

After all, what else could she do 
with it? 





What They Call 
the “Hello Girl” Abroad 


HE’s a “telephonist” in London, the girl who makes telephone 


connections. In Paris she is called “mademoiselle,” and in China 
“Hom Sin Luey.” A more proper name in Chinese is “Din wax sin 
gay sum” which means “Someone who answers the telephone and 
takes care of connecting you.” A Japanese operator is known as 
“denwa kokanshu” and in Holland she goes by the euphonious title of 
“telefoonyufrouw.” 


HE familiar “Number, please?” becomes in France “J’ecoute,” in 

China “Dar huey bin she ah?,” in Berlin “Bitte, nummer.” Jap- 
anese subscribers are asked “Moshi, moshi, nanban desuka,” and the 
pantalooned Dutchman is greeted with “Uw nummer.” The London 
operator asks “Are you there?” and the Italian operator merely utters 
a terse “Pronto.” 
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WANTED—LESS PUBLIC HARANGUE AND MORE 


Economic Adjustments 
A new viewpoint in utility publicity 


Waat both the utility industry and the politicians who attack it need, 
states the author, is less ballyhoo and fewer incriminations—and more 


facts, common sense, and understanding. 
opposing each other get together around a table 


“When men who have been 
it is gen- 


erally discovered that the things they disagree upon are adjustable.” 
By JAMES H. COLLINS 


mother used to say, “and 
none of us get out of it alive.” 

But grandmother never really knew 
how queer it is, because she passed 
away before the changes of this cen- 
tury set us all by the ears. 

My grandmother never heard the 
word “adjustment” used as we hear it 
today; she lived eighty-odd years in 
a world that ran along pretty well, and 
needed no trouble-shooting. 

More and more, it appears that ad- 
justment is our chief problem—per- 
haps our only difficulty. 

The psychologist says that adjust- 
ment is the problem of the individual ; 
the personnel manager says it is the 
problem of production; our statesmen 
recommend it for the business cycle 
and unemployment, and it works, 
when applied with some patience, in 
community, intercorporate, interstate, 
and world affairs. We get into all 
sorts of personal antagonisms, busi- 
ness disputes, and international fric- 
tions, but in the end, either before or 


ad | T’s a queer world,” my grand- 


after hostilities, we have to sit down 
around a table and adjust matters. 


HIS viewpoint of adjustment, as 

the great need of our times, 
throws some interesting lights on pub- 
licity. 

“Publicity” has thus far been en- 
tangled with “propaganda,” even in 
business affairs. It has been the po- 
lite term for the work of the “press 
agent,” whose job was to present to 
the public such facts as would lead it 
to think in a desired way. In many 
cases, it has cloaked the “suppress 
agent,” who was retained to conceal 
damaging facts. 

In utility affairs, publicity has been 
honestly used in many circumstances 
to acquaint the public with manage- 
ment problems, and to secure codpera- 
tion by better understanding. 

But in other phases (such as the 
never-ending controversy about public 
and private ownership) it has often 
been employed to “smear” the other 
fellow, public ownership advocates 
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raising the cry “power trust!’ and 
private management as strongly de- 
nouncing “politics!” 

When men who have been opposing 
each other on that basis get together 
around a table, and begin to seek at 
least one thing that they have in com- 
mon, it is generally discovered that the 
things they disagree upon are adjust- 
able. 

They have been fighting shadows. 


wo or three years ago, the Pacific 
Coast began to be plagued by 
gasoline “wars.” 

In some corner of the territory, the 
price of gas would be cut a penny, then 
the cut was met by competitors, the 
troubled area spread, the price was cut 
further, there were appeals to the gov- 
ernor and to the authorities at Wash- 
ington, and the fighting lasted a month 
or two until by some method not in 
violation of our antitrust laws, a truce 
was patched up and peace prevailed 
for a few months. 

Nobody told the public what caused 
these price wars. All sorts of rumors 
flew. The big oil companies were sup- 
posed to be fighting each other, or to 
be eliminating numerous smaller com- 
panies in the oil refining business. 
Nothing credible in the way of a state- 
ment came from any of the companies. 

Not knowing what all the shooting 
was about, the newspapers and public 
rejoiced in a gas war. 

“Fill up your tank!” advised the pa- 
pers, and the public did, believing that 
the refining industry had been making 
an unholy profit on gas and that that 
old cop on the beat, the law of supply 
and demand, had finally brought the 
stuff down to somewhere near cost 
plus a fair profit. 


Hundreds of service station owners 
were driven out of business, refinery 
employees were laid off, net earnings 
of oil companies were affected. Lit- 
tle was heard about this backlash of 
price war, however; the newspapers 
did not report the community damage 
in overdue rents, vacant houses and 
filling station corners, bankruptcies, 
decreased sales in grocery stores and 
butcher shops. 

For every penny saved on gas, the 
public probably paid a dime some- 
where in lost business, and the effects 
were pretty evenly spread out over the 
whole community—and they lasted 
months, where the spectacular price 
fighting lasted weeks. 


He long men will fight before 
they get around a table, depends 
upon their ability to take punishment. 

Fortunately, the petroleum indus- 
try, while characteristic for its fight- 
ing kind of fellow, also has a lot of 
hard common sense. 

After passing through several of © 
these price wars, the industry began to 
look for the basic cause. This was lo- 
cated easily enough in overproduction 
of crude oil, not merely in California, 
but throughout the country and the 
world. 

Then came a period during which 
the oil men fought hotly among them- 
selves, in conference, and succeeded in 
adopting a “Code of Marketing Prac- 
tices” for the regulation of the-indus- 
try. This was approved by the Feder- 
al Trade Commission in July, 1929, 
and oil companies began signing it. 
The code is voluntary and codpera- 
tive. 

At practically the same time, the 
conservation measures now in force, 
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What the Argument between the Politicians and the 
Utility Industry Means to the Ratepayer: 


c¢ HE public is interested in the dispute chiefly as a dog fight. 

The barking and snapping of ‘public ownership’ and ‘power 
trust,’ egged on by legislative investigations, furnishes fine action. 
, Dog fights make good news, and the public’s enjoyment 
is based upon its feeling, ‘That doesn’t affect me, one way or the 


other—let them fight it out!’ 


questions really do affect every newspaper reader. 


Of course, these public 
Sooner or 


later, in some way or other, he pays, and pays—and pays.” 





by which crude oil is kept in the 
ground until it can be sold at a fair 
price, were being worked out, with 
much travail. 

“Tt was no twilight sleep,” as the 
old southern lady said, after seeing 
“The Birth of a Nation.” 

The Pacific Coast has had one cost- 
ly gasoline war since the adoption of 
the marketing code, but it was able to 
end hostilities in a shorter time be- 
cause it had public understanding. 

Some months after this war, the re- 
tail price of gasoline was raised a pen- 
ny, with practically no comment from 
the public, because the industry had a 
“good press.” 

Had anybody predicted, during the 
old price wars, that such things would 
come to pass, he would have been re- 
garded as a visionary, by practical oil 
men. 

But the transformation was as sim- 


ple as it was complete; the public is 
now friendly to the oil industry on the 
Pacific Coast because it understands 
that it is honestly working out a grave 
problem of adjustment, vital to every 
community and to every citizen. 


| Ped us look through this viewpoint, 
of adjustment, at the outstanding 
utility problem—the controversy over 
public versus private ownership in 
power. 

At present, the public is interested 
in the dispute chiefly as a dog fight. 
The barking and snapping of “public 
ownership” and “power trust,” egged 
on by legislative investigations, fur- 
nishes fine action. The newest charges 
and counter charges in the morning 
paper may receive as much as sixty 
seconds of the busy citizen’s attention. 

Dog fights make good news, and the 
public’s enjoyment is based upon its 
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feeling, ““That doesn’t affect me, one 
way or the other—let them fight it 
out!” 

Secretary Wilbur said, not long 
ago, that this treatment of public ques- 
tions by the newspapers was deplor- 
able—but yet, when he looked at him- 
self in his mirror, he realized that he 
liked dog fights too. 

Of course, these public questions 
really do affect every newspaper read- 
er. Sooner or later, in some way or 
other, he pays, and pays—and pays. 

Often the partisans for private or 
public ownership try to bring home to 
him this personal liability of his. 
They warn him that if the other wins, 
his electrical bill will go up. But, as 
has been said in these pages, electrical 
bills are moderate and they are ab- 
stract, and the average citizen either 
doesn’t worry, or else the matter is 
soon forgotten. 


B” electricity is the symbol of one 
of our greatest human adjust- 
ments. 

The development of water power, 
the engineering conquests of steam, 
the securing of franchises, the linking 
up of interstate services, the determin- 
ing of private and public authority and 
responsibility, the transformation of 
industries and every person’s daily 
work by electric power and light— 
these are all steps in unscrambling the 
demolished ant-heap that is the mod- 
ern world. 

The average fellow reading his 
morning paper knows too well that the 
world has been scrambled. He has 
his own personal problems of adjust- 
ment in his business or his job. 

No matter how selfishly a corpora- 
tion might act in acquiring rights and 


exploiting the public, it could not go 
far in diabolical schemes without 
working toward the great underlying 
task of adjustment for the common 
good. 

At present, the public knows this 
adjustment principally as a series of 
dog fights between corporations and 
municipalities, state and Federal au- 
thority. 

Propaganda is used by each side to 
persuade the public that it is pure and 
right, and that the other fellow is 
wrong and crooked. 

The public’s interest is purely sport- 
ing. 

But its interest would become per- 
sonal and practical as soon as it saw 
that the whole thing is part of the 
great adjustment of the times—then 
it would have meaning for the me- 
chanic “technologically” out of a job; 
the independent merchant worried by 
chain-store expansion; the manufac- 
turer threatened by changing public 
demand ; the department store execu- 
tive confronted with the high cost of 
returned goods, and the human being 
everywhere seeking to build a life in 
the turmoil of today. 

Adjustment is something we all un- 
derstand because it is our own big 
problem. Personal adjustment to the 
people we live and work with is to a 
large degree within our own effort, 
but industrial and community adjust- 
ments are a greater problem. We can- 
not make them alone, we are glad to 
know about anything that is being 
done to make them, and when you talk 
the language of such adjustments, we 
know what you are driving at. 


HE public is ready for publicity 
of this new kind. 
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Go back a generation, to the Rocke- 
fellers and the Harrimans and the 
Yerkes, who were known chiefly as 
rich men, and were muckraked accord- 
ingly. All were making adjustments 
of real public value—the oil men 
cheapening light by kerosene, the rail- 
roaders building transcontinental sys- 
tems that were needed almost before 
finished, the traction magnates laying 
foundations for greater cities. 

But the public thought chiefly of 
these men in terms of the money they 
made, and they had not learned to use 
even the “suppress agent” to camou- 
flage their operations. 

Today, we have a man like Henry 
Ford, who has made a hundred times 
as much money. Yet nobody has ever 
succeeded in muckraking Ford, and 
the public does not think of him as a 
very rich man, but rather as a man 
who is constantly working to bring 
about adjustments. Five-dollar wages 
are an adjustment that everybody un- 
derstands, and even the Ford “Peace 
Ship” is regarded as an honest attempt 
at a tremendous adjustment—an at- 
tempt that failed, to be sure, but which 
was worth the effort. 

Ford is a canny publicity man. But 
his publicity is all keyed in adjust- 
ment. 


O uR daddies cut the hated “trusts” 
in pieces, in order to make them 
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harmless. And the pieces all grew in- 
to still larger business organizations. 

We saw that these organizations 
were, somehow, necessary to the 
growth of the country, and the aver- 
age fellow hurried to get a job and 
work for them. They offered him 
steadier employment, and more oppor- 
tunities to rise. Their work was more 
interesting because more diversified. 

Our daddies read, with thrills, the 
exposures of “‘trust’’ methods. 

But we do not get the same kick out 
of legislative inquiries, somehow. In 
the end, we conclude that maybe the 
big corporation did some wicked 
things. But we understand that it had 
to carry out a big undertaking, and 
that this was at least ninety per cent 
in the public interest. We, ourselves, 
work for concerns that will cut a traf- 
fic peg for the sake of getting where 
it is necessary to go; we have winked 
at the cop when he winked at us; we 
break the eggs and cook the omelet, 
and we have learned that the old spe- 
cial pleading kind of publicity doesn’t 
really matter and is only interesting if 
there is a dog fight. 


F you can make it clear to the pub- 

lic, today, that you are doing some- 
thing for the public good in this mat- 
ter of adjustment, the public will be 
with you. 

I don’t know whether you are scep- 


“Ir really makes little difference to the average citizen 
whether electric service is publicly or privately owned. He 
is primarily interested in the service; secondarily, he is 
Such public opinion as he may 


have on this subject will be found, upon analysis, to be a 
few beliefs that he has acquired by reading. They are 
probably wide of the facts. He will not go to the polls and 
vote for them if there is anything more interesting to do.” 
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tical about people, but as individuals, 
in everyday business, I find them pret- 
ty hard-boiled. Not toward me, but 
toward life. Take people as individ- 
uals, and it is well to watch your hat 
and umbrella. 

But take these same individuals col- 
lectively, and they believe in Santa 
Claus! 

They are behind any man or organ- 
ization that is doing anything to ad- 
just the restless modern world to the 
individual or the community, reducing 
unemployment, providing better op- 
portunities for children, exploring the 
secrets of Nature, reducing poverty, 
adding beauty to life, enlarging the 
powers of Man. 

If you are doing business along 
such lines, they will be for you as 
long as you are square, and are glad 
to listen when you explain just what 
you are endeavoring to do, and how 
you mean to do it. 


MM than that, the public today 
has a sort of confidence that big 
enterprises are at least ninety per cent 
square, because there is no way of run- 
ning them crookedly. 

It is a commonplace that, in the ac- 
counting and policy of a large concern, 
nobody dares introduce a crooked fac- 
tor. The small business man may al- 
low a secret discount to a few favored 
customers and get away with it, but 
the large concern would find secret 
discounts running into such huge 
amounts that the consequences would 
be disastrous. An individual might 
juggle a few figures in his bookkeep- 
ing, and probably escape disaster, be- 
cause the discrepancies would be in 
his personal control, and in a small 
business could not multiply to any 


troublesome totals. But in the large 
business, a tiny change in factor would 
pass beyond control and multiply into 
staggering figures. 

The public knows that mathematics 
govern here as much as in the design 
of a bridge—that if a tiny wrong fac- 
tor were permitted to enter into the 
figuring of the strains on the bridge, 
for purposes of a low bid, the bridge 
might fall and the policy of a large 
business organization might fall like- 
wise. 

It is beginning to be understood by 
the average fellow that the same prin- 
ciple operates in men and morals. The 
small individual may indulge personal 
favoritisms, hatreds, and whims in the 
conduct of his small affairs. But the 
leader in business or public life, re- 
sponsible for large affairs and the wel- 
fare of many people, cannot introduce 
a personal bias—his moral bridge 
would collapse just as surely. We see 
men tried as leaders failing for this 
very reason. 


UBLICITY as we have known it thus 

far has been directed almost entire- 
ly toward influencing “public opin- 
ion.” 

Public opinion in this sense is ideas, 
convictions, beliefs, that do not closely 
touch people in their everyday lives. 

It really makes little difference to 
the average citizen whether electric 
service is publicly or privately owned. 
He is primarily interested in the serv- 
ice; secondarily, he is interested in the 
price. Such public opinion as he may 
have on this subject will be found, up- 
on analysis, to be a few beliefs that he 
has acquired by reading. They are 
probably wide of the facts. He will 
not go to the polls and vote for them 
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if there is anything more interesting 
to do. 

Millions have been spent to create 
this kind of public opinion, and the 
upkeep on it will cost millions more, 
because it is evanescent—divorced 
from the realities of the daily lives of 
people. 


gee from the viewpoint of 
adjustment, on the other hand, is 
different. 

It starts with the facts of life as 
they affect the average man and wo- 
man. It draws upon applied science 
to explain the modern world to them, 
and it indicates adjustments that they 
may make or which are being made 


for them and their children. It can 
take them into the realms of pure sci- 
ence and show how still broader 
foundations are being laid. 

Opinions are not involved, for they 
are asked to believe nothing. 

In that sort of publicity, business 
has most of the realities to build upon, 
and politics almost nothing. 

What you build is built to last, be- 
cause it is education. 

It will still be a queer world, as my 
grandmother said, but some of its 
queerness will be gone in the mind of 
the average fellow, and some of its un- 
justness, because publicity will ask 
him not to believe, but to watch, un- 
derstand, adapt. 





According to the Newspapers— 


THE first Pullman cars were equipped with small pipe organs and 


hymnals. 
* 


* 


THE average coal consumption in American plants is 1.7 pounds per 


kilowatt hour. 
* 


* 


THE trucks on which the present-day Pullman car rides weigh more 


than the whole car weighed in 1859. 


* 


* 


OnLy one out of every 300,000,000 passengers of electric railways 
in the United States was fatally injured in 1929 


* 


Zs 


Asout 20,000,000 persons, almost one-sixth of our population, are 
directly or indirectly pence upon the railroad industry. 


OK 


E1cuty boys and girls of sites City were recently given a special 
ride in a bus and instructed in the principles of “safety first” by the 


bus driver. 
* 


Tue first American business 


* 


corporation to record assets of 


$5,000,000,000 is the American Telephone and Telegraph Company— 


a public utility. 
* 


ok 


Tue Bell Telephone Company added 165,000 telephones during the 
first six months of 1930 and increased its net earnings by more than a 


million dollars a month. 
* 


om 


THE funeral black that has characterized the telephone instrument is 
now giving way in England to such gay hues as bronze, green, ivory, 


silver, and mottled effects. 


* 


THE highest-taxed electrical plant in the world is in New York; 
it belongs to the United Electric Light & Power Company, which pays 
$3,230 in taxes every day in the year. 
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As Seen from the Side-lines 





youNnG Lochinvar came out of the 
East. For the first time in the 
troublous three years of investigations, 
questionnairing, recriminations, and 
spatulative probings, the case of the 
power utilities has been presented with 
daring, candor, and confidence at 
Washington. 
* * 


Mr. Frank D. Comerford of Boston 
took the witness stand. He is presi- 
dent of the New England Power Asso- 
ciation, which has expanded almost 
overnight into a $325,000,000 invest- 
ment, representing now one of the most 
formidable and aggressive structures 
of the entire power organization in this 


country. 
* 4 


HE is a well-set, broad-shouldered 
person, whose sturdiness seems to di- 
minish his well-proportioned height 
until you stand eye to eye to him. He 
is of Irish derivation; his face, even in 
repose, reflects the fighting qualities of 
his race. Like real fighters, he speaks 
with modulated, unimpassioned voice. 
He’s forty-five, for a guess. He came 
out of Holy Cross, where he was a 
notable student, and where, if he were 
so inclined, he must have demonstrated 
athletic prowess, because he has that 
makeup. He is a forceful person with- 
out being truculent, an aggressive one 
without being overbearing, a confident 
one without being precocious or mani- 


festly vain. 
* 


THE examiner of the Federal Trade 
Commission shot at him, first, with 
antagonistic note, it seemed, and later 
with marked deference and respect, the 
same line of questions which his prede- 
cessors on the witness stand had re- 
sponded to without ardor or which had 
figuratively floored them. 

* * 
New England Power was a big or- 


ganization, it was insinuated to him, 
as if the word “big” was pregnantly 
charged with an ulterior or baleful 


meaning. 
* * 


Not only was it big and necessarily 
so, Mr. Comerford replied, but its 
financial structure was somewhat tech- 
nical and involved. You can’t weld a 
multiplicity of units into one, you 
can’t, as a single, simple illustration of 
the ramifications, take 5,000 parcels of 
real estate and riparian lands, subject 
to the irregular or inconsistent laws of 
five different states, without involved 
technical, financial administration to 


meet the altering conditions. 
* * 


THESE investigators must begin to 
comprehend, he suggested, that the elec- 
trical power industry has been a pio- 
neering one, that the improvements of 
the art have changed what seemed to 
be reliable, permanent conditions with 
the capriciousness of the winds and 
that under such conditions, the pioneer- 
ing ought to be made attractive to those 
who engaged in it. The railroads, he 
could have said, were given enormous 
land grants and the right to earn prof- 
its, while in our modern day the power 
people have paid for what they got, 
have shoveled enormous taxes into the 
public treasuries, and have had to con- 
test against an unfavorable public senti- 
ment for the right to earn a dividend. 

* * 

SIZABLE units are socially the most 
advantageous to the public, he asserted. 
Take Rutland, Massachusetts, as an il- 
lustration. A sleet storm borne by a 
northeast gale all but devastated the 
surrounding country. The United 
States Veterans’ Hospital was but one 
of a thousand institutions demanding 
electric lighting and power for vital, 
humanitarian purposes. His company 
reached out into its adjoining terri- 
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tories, brought in an army of repair 
men who were at the work of rehabili- 
tation within the hour, and with equip- 
ment commandeered from other units 
of his company had repaired the havoc 


of the storm’s fury within a day. 
* * 


CAN a company be accused of social 
lassitude which has brought the com- 
forts and conveniences of electricity to 
the remotest farmhouses in the valley 
of the Connecticut and the headlands 
of Vermont? he demanded to know. 

* * 


HERE is a company which employs in 
excess of 8,000 skilled mechanics, pays 
more than $4,000,000 annually in taxes, 
supplies more than 600,000 customers 
of varying buying power in a congre- 
gate community of 3,000,000 people, 
and whose average price per kilowatt 
hour is about half a cent lower than the 
average rate throughout the country. 

* * 


CERTAINLY its financial mechanics is 
somewhat complicated; certainly it is 
an institution of preponderous size; and 
certainly these very conditions produce 
corresponding benefits to the section of 
the country served by it. 

* * 


WE have seen two periods in the cur- 
rent power history at the National 
Capital; it might have been more ac- 
curate to have said we have observed 
two psychological aspects in those who 
represent the industry in its public af- 


fairs. 
* * 


First, there was the insolent, arbi- 
trary, domineering attitude which comes 


from the affluence of an industry which 
represents eight billion dollars of in- 
vestment. Boulder Dam was to be de- 
feated. Muscle Shoals was to be cap- 
tured. The Walsh resolution was go- 
ing to be licked. These politicians 
would be taught it would be well for 
them to keep their noses out of “our 
business.” 


* * 

WELL, the politicians weren’t so 
taught, and they weren’t so prevailed 
upon, and they weren’t so intimidated. 

* * 


THE next period was one of errant 
cowardice. The industry fell so low 
in its own confidence that every knave 
and every demagogic tyro could muster 
up enough courage to take a kick at it. 
It defaulted. It took its lickings lying 
down, without so much as a squeal or 


squawk. 
* * 


Mr. Comerford possibly has intro- 
duced the emergence of the third peri- 
od. He has pride in the industry which 
employs him and in which he has won 
such an enviably high position in so 
short a time. A man without pride in 
a cause should not be in it. Lack of 


pride is lack of confidence. 
* * 


Mr. Comerford has demonstrated the 
course to be pursued, unless the indus- 
try is not only willing to continue in 
politics but to be made the football 
of it. 


rine 0 Kann tutt 





Twenty-three Hundred and Thirty Years Ago 
Hippocrates Said: 


“(1) There is no authority except facts. 
“(2) Facts are obtained from accurate obser- 


vations. 


“(3) Deductions are to be made only from 


facts.” 








™ 





What Others Think 





Can the Holding Company Situation Be 
Made Simple to the Voter? 


66] pon’r believe the power question 
will ever be more than a secon- 
dary political issue. It’s too compli- 
cated to attract wide interest. I never 
got far with it in New York state.” 

This was the frank statement of 
opinion made by one of the frankest 
of all politicians, Al Smith, at the re- 
cent Democratic powwow in Washing- 
ton, D. C. Mr. Smith’s preémptory 
dismissal of the power issue as “too 
complicated” for national interest is 
prompted no doubt by his recognition, 
based on personal experience, of the 
inability of the mass of the electorate 
to grasp the intricate details of the in- 
tercorporate relations of utility com- 
panies. 

Unfortunately, for the power com- 
panies, however, this very complexity 
of their corporate structures is being 
used by some politicians as another 
count in the indictment against them. 
It lends a color of truth to the cry 
of “power trust” that is now being 
raised so vigorously by utility critics 
in public life; a chart of utility inter- 
corporate relations could very easily be 
mistaken by the average voter as look- 
ing very much like the octopus cartoons 
which are published in some of the anti- 
utility newspapers. 


T behooves the utility industry to 

make its intercorporate affairs so 
plain that even the American voter can 
see no octopus lurking in the shadow 
of a holding company chart. Power 
executives who share this view might 
well lend their attention to an excellent 
analysis of utility inter-relationship 
that appeared in the February 2nd is- 
sue of Barron’s, under the signature of 
Harry T. Rohs. The chief virtue of 


Mr. Rohs’ article is its clarity and sim- 
plicity. The chief feature of it was a 
full page chart that showed to a frac- 
tion just how the utility companies 
stood with respect to one another on 
the date the chart was drafted. 

Extra copies of this chart may be 
had from the publishers for a few cents 
and even those who think they know 
all about utility inter-relationship might 
well send for a copy and frame it. It 
shows the various holding company 
systems in clear cut perspective. It 
is as simple to read as the map of the 


United States. 
In addition to the chart, Mr. Rohs’ 


text is enlightening. Here is a sam- 
ple: 


“The various utility organizations (of 
the United States), however, may be divid- 
ed into groups by their corporate relation- 
ships and by their banking sponsorship, or 
both. On such a basis the 23 holding com- 
panies shown may be segregated into 8, 
or at the most 10, specific divisions, as 
follows: 

“1.—Electric Bond & Share Co. and its 
affiliates, which include the American 
Power & Light Co. National Power & 
Light Co., Electric Power & Light Co., 
American Gas & Electric Co., and Ameri- 
can & Foreign Power Co., Inc. 

“2—-The group of properties having as 
bankers Bonbright & Co., J. P. Morgan 
& Co., Drexel & Co., National City Bank 
and the Guaranty Trust Co. These com- 
panies include Commonwealth & Southern 
Corp., Niagara Hudson Power Corp., 
Consolidated Gas Co. of New York, Pub- 
lic Service Corp. of New Jersey, United 
Gas Improvement Co., and Columbia Gas 
& Electric Corp. 

“3—A group identified largely through 
Harris Forbes & Co. with the Chase Na- 
tional Bank. This group includes United 
States Electric Power Corp. with its con- 
trol of Standard Gas & Electric Co., Asso- 
ciated Gas & Electric Co., Utilities Power 
& Light Corp., Cities Service Co., and the 
Public Utility Holding Corp. controlling 
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Central Public Service Corp. H. M. 
Byllesby & Co. also is prominently iden- 
tified in this group. 

“4-The Insull properties, important 
working positions in which are controlled 
in the Insull menage through personal in- 
vestments and holdings of the various In- 
sull investing companies. These properties 
include Middle West Utilities Co., Com- 
monwealth Edison Co., Peoples Gas Light 
& Coke Co., and Public Service Co. of 
Northern Illinois. 

“S—The North American Co., one of the 
largest independent working groups, with 
assets of around $700,000,000. In addition 
to its wholly owned subsidiaries, it also 
has a substantial interest in Detroit Edison 
Co. and in Pacific Gas & Electric Co. Its 
32 per cent holdings in the latter were ob- 
tained in the spring of 1930 through the 
sale of North American’s Western Power 
properties to Pacific Gas & Electric in 
exchange for 1,820,000 shares of the lat- 
ter’s common stock. It also shares with 
Middle West Utilities Co. an 86 per cent 
interest in the North American Light & 
Power Co. 

“6—United Light & Power Co., dominat- 
ed by Cyrus Eaton and his affiliates. 

“7—The Stone & Webster group. Stone 
& Webster, Inc., a holding company, con- 
trols Engineers Public Service Co., owns 
Sierra Pacific Electric and has manage- 
ment or engineering arrangements with 
Tampa Electric, Eastern Utility Associates, 
and other properties. 

“8—The Koppers Co. While primarily 
interested in the gas business and produc- 
tion of coke ovens, it has sizable interests 
through various investment affiliates in 
electric properties, outstanding among 
which is a large block of U. S. Electric 
Power Corp. which controls Standard Gas 
& Electric Co. through the Standard Power 
& Light Co. 

“O—-American Water Works & Electric 
Co., a company standing more or less alone. 
W. C. Langley & Co. has long been iden- 
tified with this organization’s financing, and 
is also closely related to the United Found- 
ers group, which controls U. S. Electric 
Power Corp. Recently officials of Ameri- 
can Water Works created a voting trust 
of five years’ duration, to which was 


pledged a majority of the stock, thus safe- 
guarding control by the present manage- 
ment. 

“10—American Commonwealth Power 
Corp., headed by Frank T. Hulswit. This 
is the last and smallest of the 10 groups 
specified.” 


O' course, neither the article nor 
the chart pretends to embrace all 
of the nation’s utilities. For instance 
on the Pacific Coast, in addition to the 
Pacific Gas & Electric Company, there 
are the Southern California Edison 
Company and the Pacific Lighting Cor- 
poration, both large organizations with 
ownership vested in a _ widespread 
stockholder’s list. But such companies 
are isolated large units that do not fall 
into any specific category. 

Mr. Rohs’ work here may not be the 
last word in the simplification of cor- 
porate relationship, but it is the first 
definite step in that direction. Power 
companies, notwithstanding Al Smith’s 
statement already quoted, have every- 
thing to gain and nothing to lose by 
making their case so simple that the 
voter can understand it. 

The American voter does not trust 
something he does not understand; he 
is far more prone to concur with those 
who mouth the epithet of “power 
trust.” If the power industry has a 
just cause, it will not suffer from pub- 
licity, and if the power issue is ever 
placed squarely before the American 
electorate, as it may be in 1932, it is 
up to the utility companies to plead 
their cause in such a way that the voter 
will understand it. 

—RacpuH STERLING. 


Tue INTER-RELATION OF THE Utitities. By 
Harry T. Rohs. Barron’s. February 2, 
1931. 





The Power Company’s Overcharge of “Hundreds of 
Millions a Year”; an Accusation and a Reply 


Probably the most positive of 
all these gubernatorial statements and 
certainly the one which received the 
widest publicity was the interview with 


HE country is still hearing re- 
actions to the speeches, touching 
on utility regulation, of the various 
state governors at the beginning of the 


year. 
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THE OCTOPUS 


Governor Gifford Pinchot of Pennsyl- 
vania, published by the United Press 
on February 16th, and already men- 
tioned in these columns. A reply to 
this Pinchot statement appeared in the 
Wall Street Journal of February 19th 
under the signature of former Inter- 
state Commerce Commissioner Thomas 
F. Woodlock. 

It will be recalled that the governor 
accused the power companies of add- 
ing many hundreds of millions of dol- 
lars a year to the cost of living of the 
people “by pyramiding, stock inflation, 
excessive charges, and other devices.” 

Mr. Woodlock meets this contention 
by pointing out that in 1928 the gross 
revenues collected by all power com- 
panies in the United States for electric 
current supplied to domestic consumers 
(and the governor was presumably con- 
fining his remarks to domestic consum- 
ers) was only $605,878,000. Later 
figures are not yet available, but it is 
difficult for Mr. Woodlock to see how 
there is much room for the extortion 
of “many hundreds of million dollars 
a year,” when the total bill is only 


slightly over six hundred million. Cer- 
tainly the electricity itself is worth at 
least some of that. 

For further evidence that power 
companies are not exploiting the pub- 
lic, Mr. Woodlock finds that the net 
income available for return of power 
companies in 1928 was $773,000,000 or 
7.53 per cent on an investment (not 
capitalisation) of $10,272,000,000. The 
average annual electric bill for the do- 
mestic consumer in the United States 
was $31, or only one per cent of the 
average annual budget. Can this be 
extortion? 


ee former Commerce Commis- 
sioner also takes issue with Gov- 
ernor Pinchot’s statement that in no 
case should the domestic rate per kilo- 
watt hour of electricity in the United 
States exceed 5 cents. Mr. Woodlock 
thinks that in some cases it would be 
impossible to cover the bare costs of 
electrical distribution at 5 cents an hour, 
even though the current costs nothing 
at all to generate. He adds: 


“Take the illustration of Philadelphia 
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and the hydroelectric power generated at 
Conowingo. To produce it costs but a 
small fraction of one cent per kilowatt 
hour, but it is sold to the household con- 
sumers of Philadelphia at 7 cents. From 
what has just been said the irrelevance of 
the cost of current at the generating plant 
to the cost of current in the Philadelphia 
residence is obvious. But the governor 
should know that the Conowingo plant is 
limited to a return of 7 per cent on its 
actual cost and that the rates at which the 
current is sold in Philadelphia are regu- 
lated by the public service commission of 
Pennsylvania, and that the rates at which 
its current is sold in Maryland are regu- 
lated by the Maryland Public Service Com- 
mission. If users of the Conowingo cur- 
rent are paying too much, where does the 
money go to? Who gets it? If the gov- 
ernor does not like the public service com- 
mission of Pennsylvania, there is still the 


public service commission of Maryland 
which has retained complete control over 
the rates at which the current is sold to 
Maryland consumers. Does the governor 
believe that all public service commissions 
are incompetent or corrupt?’ 


Mr. Woodlock concludes with the 
suggestion that the National Associa- 
tion of Railroad and Utilities Commis- 
sioners ought to take notice of an ap- 
propriate action on Governor Pinchot’s 
intimations that all or most of the state 
commissions “are either corrupt or in- 
competent or both.” 

—J.S.S. 


Thomas F. Wood- 


PincHot’s Views. B 
ournal, February 19, 


lock. Wall Street 
1931. 





A Commissioner Serves Notice to His 
Associates——and Is Elected Chairman 


A= event took place at the ex- 


ecutive session of the Oklahoma 
Corporation Commission held on Janu- 
ary 13, 1931—an event that is recorded 
in the commission’s minutes. The time 
had come for the three members of the 
commission to elect a chairman from 
among their own number. Commis- 
sioner C. C. Childers nominated Com- 
missioner Paul Walker. Mr. Walker 
thereupon asked leave of his two broth- 
er commissioners to express his views 
on certain controversial matters and 
added that if, after listening to him, 
they still cared to have him for their 
chairman, he would accept. 

First of all he attacked the political 
patronage system which, he claimed, 
had blighted the efficiency of such im- 
portant departments as the auditing, ac- 
counting, engineering, and motor bus 
departments, by imposing upon them 
the burden of incompetent assistants. 
He stated: 


“We must, if we are to function, employ 
only qualified persons who are free from 
bias, prejudice, or corrupting influences, 
and the departments should be organized 
accordingly. This will doubtless require 
better salaries than are now paid, especial- 


ly to the heads of departments but it will 
be far better to have a few competent as- 
sistants than a large number on whom we 
cannot rely for either fact finding or ad- 
vice.” 


Commissioner Walker next went aft- 
er the practice of lobbying at the com- 
mission hearings. He -Sjd, among 
other things: 


“The commission has not prescribed 
rules of practice, thus leaving aggrieved 
persons free to bring complaints informal- 
ly. In the early days, the commission was, 
for this reason, popularly referred to as 
‘The Poor Man’s Court.’ 

“Certain persons, apparently taking ad- 
vantage of this informality of procedure, 
and pretending to have ‘influence,’ or 
‘pull,’ have held themselves out as being 
able ‘to get things done,’ and the practice 
has too generally grown up of taking 
things up ‘personally’ with the commis- 
sioners individually, in the absence of op- 
posing parties or their attorneys. This is 
not only unfair and unethical but is some- 
times positively vicious in its effect, dis- 
crediting the commission and discouraging 
the public in its efforts to get justice. 

“The commission should maintain the 
policy of the ‘open door.’ It should dis- 
courage secret sessions. Any matter of 
business before it is a public matter and 
all the proceedings should be open and 
above-board.” 
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URSUANT to this criticism, Mr. 
Walker offered the following con- 
structive suggestions : 


“1. That the corporation commission 
abandon the practice of political patron- 
age, and that it select only the most com- 
petent and qualified persons for the places 
and positions within its employment. 

“2. That the corporation commission 
proceed at once to make a careful study 
for the purpose of reorganizing, and, as 
early as practicable, reorganize its depart- 
ments on the basis of honesty, service to 
the public, and efficiency, along the lines 
indicated in the foregoing, attempting, of 
course, to do justice to the faithful, capa- 
ble, honest, and patriotic employees in all 
departments, and that such reorganization 
include, specifically, the auditing, account- 
ing, engineering, and motor bus depart- 
ments. 

“3. That the corporation commission de- 
nounce publicly, and prohibit in the future, 
the present practice of lobbying and ex 
parte sessions before it or with its mem- 


bers. : ed 
“4. That the corporation commission 


have regular meetings, or conferences, for 
the transaction of matters of business, with 
opportunity for the three members of the 
commission to attend; that minutes be kept 
of all official action taken at such con- 
ferences, and the vote of the commission- 
ers recorded therein, and such minutes be 
regularly and promptly transcribed and be 
kept open to the public. 

“5. On the basis of the foregoing, I am 
willing and anxious to work with the oth- 
er members of the corporation commis- 
sion to the end that the commission may 
function more efficiently and render to the 
people that faithful service which the 
er of our government intended that it 
should.” 


Apparently, the commissioner’s frank 
discussion did not disturb his colleagues 
for they both voted “aye” to the mo- 
tion to elect him chairman. 


—F. X. W. 


MINUTES OF THE EXECUTIVE SESSION OF THE 
CorPORATION COMMISSION OF OKLAHOMA. 
January 13, 1931. 





The Trend Toward 
Regulation 


Ast on the heels of the “drives” 
that are being made by commis- 
sions in Connecticut, Rhode Island, 
Pennsylvania, the District of Colum- 
bia, and other places to enforce taxi- 
cab regulation, now a bill is introduced 
in the Maryland legislature, for the 
broadening of the powers of the Mary- 
land commission over taxicabs. This 
bill, known as the McIntosh bill and 
taking its name from its author (a state 
senator from Baltimore county), seems 
to be the most complete form of state 
taxicab regulation yet proposed. The 
proposed law would add six new sec- 
tions regulatory of taxicabs to that 
article of the Maryland Code dealing 
with the public service commission. 
The first section definitely classifies 
taxicabs “carrying seven persons or 
less” as common carriers and forbids, 
under specified penalties, the operation 
of such taxicabs within or from any 
Maryland city of more than 50,000 


the Full Commission 
for Taxicabs 


population without a permit from the 


commission. 

The second section requires the taxi- 
cab operators to take out proper lia- 
bility insurance policies or to deposit 
with the commission a bond endorsed 
by some responsible surety to protect 
the public in case of liability. 

The third section is the most inter- 
esting and original of all; it forbids the 
practice known as “driver-rentals” by 
which the owner of a cab receives com- 
pensation from the driver for use of 
the cab. Under this law no cab shall 
be operated except by the owner or an 
employee of the owner. 

The fourth section requires all cabs 
to have taximeters and to have rate 
schedules clearly designated and posted 
in a conspicuous place in the cab so that 
passengers may know at any time dur- 
ing the trip the exact amount due. 

The fifth section requires the name 
of the operator and the word “taxicab” 
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to be painted plainly on the vehicle, 
and it will be the duty of the commis- 
sion to see that the color scheme and 
designs used by each operator shall be 
protected from unfair competition 
through imitations calculated to con- 
fuse or mislead the public. 

The sixth section merely preserves 
the existing regulatory rights of mu- 
nicipalities over such matters as traf- 
fic, control, taxi-stands, and unneces- 
sary cruising. 


IT’ will be noted that nothing in the 
proposed new sections is said about 
rate regulation. Presumably, this is 
taken care of by the first section defin- 
ing the taxicab as a common carrier 
and as such subject to all existing 
regulation of common carriers. The 
Maryland law already gives the com- 
mission of that state extensive powers 
over common carrier rates. 

The organ of the taxicab industry, 
The Taxi Weekly, seems to be en- 
thusiastic about the bill and commis- 
sion regulation of taxicabs generally. 
It does suggest one change; namely, 


that the permits should be made perma- 
nent rather than renewable at the end 
of each year. Aside from this, how- 
ever, it states in its editorial column: 


“On other points, however, the proposal 
seems sane, sound, and wise. It offers rea- 
sonable protection, and, by compelling 
financial responsibility, assures the estab- 
lished operator that he will not be threat- 
ened by irresponsible, cut-throat compe- 
tition. In fact, under its terms, cabs will 
be assured a permanent niche in the trans- 
portation system. They will become true 
common carriers. 

“Never before have operators so strong- 
ly favored commission control as now. 
They have been won over in great num- 
bers. Why? Because in commission con- 
trol they see guarantees of stability, rea- 
sonable profits, opportunities for sound 
business development, and an elimination 
of some of the old evils of the industry 
That is why Maryland is commended for 
proposing to give fuller powers to the pub- 
lic service commission. If the present leg- 
islation goes through in the form approved 
by far-sighted operators, Baltimore and 
other large cities in the state should bene- 


fit greatly.” 
me od 


Tue Taxt WEEKLY. March 16, 1931. 





When Utility Figures Lie and 
When Liars Figure 


A who signs himself 
“Amplifier,” writing in the N.E. 
L.A. Bulletin, is deriving some “good 
clean fun” out of the bales of statistics 
that have been handed out by poli- 
ticians, editors, journalists, and analys- 
ers in discussing government owner- 


ship of public utilities. “Amplifier” 
gets amusement by sticking factual pins 
into the impressive bubbles of figures 
that are floating around Capitol Hill 
and elsewhere. 

First, he takes Senator Norris to 
task for stating that if the United 
States had the same system as Ontario, 
the users of domestic light and power 
would have saved $600,000,000 in 
1927. “Amplifier” finds this statement 
particularly interesting in view of the 
fact that the total amount paid by do- 


mestic consumers in 1927 only amount- 
ed to $443,000,000—which is $157,- 
000,000 short of the sum that Senator 
Norris specified that they might have 
saved. 

“Amplifier” also tells a good Muscle 
Shoals story, over which the power 
executives can now afford to laugh, 
inasmuch as the Senate has sustained 
President Hoover’s veto of the Muscle 
Shoals bill on the last day of the con- 
gressional session. Shortly after the 
World War, a certain Senator kept re- 
peating the statement that the produc- 
tion of nitrates alone from Muscle 
Shoals would save the American farm- 
er $200,000,000 a year on his ferti- 
lizer bill. The total bill was only 
$232,655,780, and the amount of ni- 
trates required (15 per cent), even if 
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THE AWAKENING GIANT 


produced for nothing, would not make 
more than 50 cents difference in the 
cost of a ton to the farmer, which 
averaged $35. Yet the Senator refused 
to retract his statement that Muscle 
Shoals nitrate production would save 
the farmer $200,000,000 a year. 


HE article next takes up the state- 

ment of a popular magazine writer 
to the effect that power companies 
earned in 1930 a profit income of 
$740,000,000 in excess of a fair return. 
“Amplifier” found that the net operat- 
ing revenue for power companies in 


1930 was $829,000,000, or 7.26 per cent 
on the value of*the property useful in 
public service, which is estimated on 
investment figures to be around eleven 
and a half billion dollars. “Amplifier” 
then subtracts the alleged excessive 
profit of 750 millions and finds a bal- 
ance of profit “properly allowable” on 
utility investment of $79,000,000, or 
0.69 per cent return. He then won- 
ders if the magazine writer would be 
satisfied with 0.69 per cent return on 
any class of investment. 

These are the more striking exam- 
ples of the unusual amusement that 
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“Amplifier” finds for himself in the cut 
and dried statistics that issue daily 
from the public presses and the mouths 
of our public men. He also plays with 
the comparative rates of the Ontario 
Hydro system and the Buffalo, Niagara 


and Eastern Company, and other shin- 
ing examples of public utility mathe- 
matical arguments. 

—J. D.C. 


CoNnSIDER THE Statistics. By “Amplifier.” 
N.E.L.A. Bulletin; February, 1931. 





The Confessions of a Radical 
on the “‘Power Issue” 


Iry the poor self-confessed radical 

who is unable, notwithstanding con- 
scious effort, to get himself worked up 
over the “power trust” question! Such, 
at least, is the position of an anonymous 
contributor who signs himself “Rad- 
ical,” writing in the February issue of 
Nation’s Business under such a strange 
title as “I’d Like to Get Mad—But I 
Can’t!” 

Mr. Radical leaves no doubt about 
his clear right to be called a radical. 
He owns up to being consistently and 
eternally indignant over something or 
other ever since 1912, when he joined 
the Bull Moose movement. He stumped 
for La Follette in ’24. Yet somehow 
he fails to warm up to the “power 
trust” fight. He has been puzzled by 
this apathy and after much deliberation 
has finally laid it to his monthly electric 
bill. His friends call him “traitor” but 
he says he just “can’t get sore at the 
power trust.” Every time he begins to 
get mad, along comes his electric bill 
and takes the tar all out of him. 

Mr. Radical says he does not econ- 
omize on current; on the contrary, he 
wastes it. His family wastes it. Elec- 
tric fans are turned on and forgotten; 
his radio is left running. Yet here we 
have the author’s word for what hap- 
pens: 

“The end of the month arrives and I 
receive my bill. Under the head of resi- 
dence lighting, I find, ‘Kilowatt hours at 
47 cents—75—Total, $3.53.’ I think back 
over the month, of all the convenience, 
comfort, and pleasure we have had from 
the use of electricity. It probably would 
cost us more than $3.53 to operate as many 
coal oil lamps.” 


nN the matter of service, Mr. Radical 

finds that he has somehow grown 
fond of the “power trust” octopus and 
hesitates to trade it for government 
operation of electric service. The reve- 
lations of the Federal Trade Commis- 
sion’s inquiry left him cold. Some of 
the tactics of the private operators 
struck him as childish—some as down- 
right stupid, but he could not get mad 
because, as scon as he did, along came 
the old electric bill. 

An experienced agitator, like Mr. 
Radical, ought to know better than to 
think that low rates—no matter how 
low—are the sole or even the main ob- 
jectives of the antiutility orators. In 
Washington, D. C., the private electric 
company works under an_ unusual 
profit-sharing plan whereby the more 
money the company makes, the cheaper 
the rates become; under this plan the 
residential rate has been reduced every 
year for the last five years and is today 
the cheapest power rate in the whole 
country for fuel-generated current. 
But in the same process, the dividends 
on the company’s stock mounted consid- 
erably, and this was more than the agi- 
tators could stand. The progressive 
press has recently been vigorously and 
persistently denouncing Washington’s 
“power trust.” 

Low electric rates are immaterial; it 
seems the perennial extremists just can- 
not bear to see a private company make 
any money at all. 

—D. L. 


I’p Lixe to Ger Map—But I Can’r. By a 
gag Nation’s Business. February, 
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Where the Motor Bus Is Taxed 


More Than the Railroads 


NE of the stock arguments used by 

the railroads for more stringent 
regulation of the bus is the fact that 
railroads must pay dearly for their 
right of way, as well as pay for its 
maintenance and taxes on its value. 
The public is led to believe that bus 
operators, on the other hand, are given 
free use of the highways, which are 
kept up by general tax funds. 

However true this may be elsewhere, 
it is not the case in Texas. 

Since 1927, it appears that the Lone 
Star state has imposed the following 
annual charges on motor carriers for 
the support of the commission and for 
the support of its administrative as- 
sistants alone: 


For each bus used in the transporta- 
GE GONIININE 6 o.cc25sc00000000 
For each seat in each bus .......... 
For each railroad commission tag to 
be affixed to each bus .............- 1 
For the filing of each request for a 
certificate of convenience and neces- 


sity, nonreturnable ................ 25 
For permission to transfer, sell, or 
Seen Sh, MEE 5 ics vadacsenssece 25 


Under this provision, 159 operators 
with 826 busses paid fees totaling $25,- 
172.10. Bus drivers’ licenses to 845 
drivers accounted for $2,535. Truck- 
ing operators under another act paid 
$42,012, bringing the total to some- 
where around $69,719 during the fiscal 
year of 1930. 

The unsigned correspondent (in Bus 
Transportation) goes on to state as 
follows : 


“In addition to the fees or taxes paid 
the railroad commission, bus companies 
are also subject to the licensing provi- 
sions of the motor vehicle act adminis- 
tered by the state highway department. 

During the calendar year 1930, 
1,618 busses were licensed and paid taxes 
of approximately $132,500.” 


We are told also that during the fis- 
cal year of 1930 county tax collectors 
took in approximately $14,263,000, of 
which the state highway department 
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received $4,625,000, county road and 
bridge funds received $9,016,000, and 
tax collectors received as compensation 


$621,000. 


i’ addition to the registration fee, all 
motor vehicles are subject to a gaso- 
line tax at the rate of 4 cents a gallon. 
The article states: 


“Receipts from the gasoline tax, after 
refunds are made as provided by law, go 
to the state treasurer and are apportioned 
by him, one fourth to the available school 
fund and the remainder to the highway 
fund. During the past year, approximately 
$29,767,000 was collected from taxes on 
gasoline, of which $22,325,000 was avail- 
able for highway purposes, and $7,442,000 
for the school fund.” 


The article does not tell us, and there 
is probably no way of telling just what 
amount of this gas tax total was con- 
tributed by motor carriers, but we are 
told that $3,922,000 out of the $9,117,- 
000 collected for license fees or 43.2 per 
cent came from motor carriers which 
are but 15.2 per cent of the total num- 
ber of motor vehicles licensed in the 
state. 

The total tax bill of Texas intercity 
bus carriers for 1930 is not yet avail- 
able, but reports indicate that it will ex- 
ceed 10 per cent of gross earnings. 
Comparing this with the tax bill of the 
Texas railroads for the same period, 
which averages around 5.16 per cent of 
gross earnings, the article concludes 
thus: 


“It appears that bus companies in Texas 
pay considerably more of their gross rev- 
enue in taxation than do the railroads. As 
both are subject to regulation by the same 
commission, which is given a wide range 
of power to administer the motor vehicle 
act, it would appear as if agitation for in- 
creased taxation or more stringent regula- 
tion of busses in Texas were unwarrant- 


—D. L. 


REGULATION AND TAXATION OF BUSSES IN 
Texas. Bus Transportation. February, 
1931. 
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The Telephone as a Business Barometer 


ARLOAD freight shipments have long 
+ been regarded as one of the re- 
liable indices to commercial activity. 
Now another utility service assumes the 
role of a business barometer. The new- 
comer is the telephone. 

A California weekly, in pointing out 
that San Francisco ranks fourth among 
the cities of the world in the number of 
telephone installations per thousand 
population (Stockholm, Sweden, curi- 
ously enough ranks first), declares that 
the number of telephones in a municipal 
unit has a direct bearing as an index on 
community business. The telephone 
bill may be only a small item on the 
monthly budget, but the number of in- 
stallations tells a story of its own. 

When there is a noticeable loss of 


business telephones, the indications are 
that smaller concerns in the community 
are perishing. And any good business 
man knows that when small concerns 
die out, it is a sure sign that local busi- 
ness is sick. 

The converse of this proposition is 
not strictly true, however. An upward 
turn in business installations after such 
a recession does not necessarily indicate 
that all is well again, but it does show 
that small capital is getting a little more 
confident and is sometimes willing to 
try again. 

A shrewd business observer should 
not neglect business telephone installa- 
tion records in making his analysis. 


~~ eee, San Francisco, Cal. Dec. 6, 





Publications Received 


AmerIcAN Execrric Rattway ASSOCIATION 
Proceepincs 1930. New York; American 
Electric Railway Association. 380 pages. 


Tue AUTOBIOGRAPHY OF LINCOLN STEFFENS. 
New York; Harcourt, Brace & Company. 
Two volumes. Price $7.50. 931. 


THe Trusts AND Economic Controt. By 
Roy Emerson Curtis. New York ; McGraw- 
Hill Book Company, Inc. Price $4.50. 1931. 


THE Wortp’s Economic DitemMa, By Er- 
nest Minor Patterson. New York; Mc- 
Graw-Hill Book Company, Inc. Price 
$3.50. 1930. 





Other Articles 


A New RIVAL FoR THE RarLroAps. By Cur- 
tis Hodges. Nation’s Business; page 33. 
February, 1931. 

A picture of the new pipe line industry 
which is already making itself felt in the 
shipment of gas and petroleum. Original- 
ly conceived only for the transportation of 
natural gas and other gaseous commodities, 
the efficiency of this new medium has in- 
creased until today it is used for the trans- 
portation of gasoline and other liquid com- 
modities, and conceivably may in the near 
future be used for the transportation of 
— powdered coal, and other flowing 
solids. 


Cities Must Give Rartroaps A Fair BREAK. 
By H. VanR. Chase. Nation’s Business; 
April, 1931. 

Whatever the solution, railroads have a 
place in American business. Mr. Chase 
suggests a plan by which your community 
can help determine just what this place is. 


Worth Reading 


How to Controt Pusiic Uriities. By 
oo H. Marx. The Nation; April 1, 


NATIONAL CONFERENCE ON UNIFORM AERO- 
NAUTIC ReGcuLatory Laws. By Fred D. 
Fagg, Jr. American Bar Association Jour- 
nal. February, 1931. 

The author, who is managing director of 
the Air Law Institute, Northwestern Uni- 
versity, digests in readable form the prob- 
lems sketched by Colonel Clarence M. 
Young, Assistant Secretary of Commerce 
for Aeronautics at the 2-day conference 
on uniform air laws held at Washington, 
D. C., December 16-17, 1930. The article 
also takes up the other addresses and hap- 
penings at this parley. 


Po.itIcAL SABOTAGE AND THE Power INpus- 
TRY. By W. C. Mullendore. Electrical 
World; March 21, 1931. 
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OUT OF 
THE MAIL BAG 


Over-regulation Is Only One of 
the Burdens of the Railroads 


HAVE read Herbert Corey’s article in your 
recent issue, “What Federal Regulation 
Is Doing to the Railroads.” 

There is no doubt that the regulatory bur- 
dens to which railroads are subjected are un- 
necessarily heavy. But the plight of the rail- 
roads at the present time is not to be ascribed 
wholly to over-regulation. If you were at 
once to abolish the Interstate Commerce 
Commission and every state regulating body, 
and were at the same time to repeal every 
law which cramps or restrains the action of 
railroad executives, the competitive conditions 
would remain what they are; and the difficul- 
ty of attracting to the railroads the passen- 
ger and freight business which has been lost 
to the motor vehicles and to the trucks and 
to the pipe lines and to the ships moving 
through the Panama canal, would still have 
to be met. 

—CuHartes DonNELLY. 
President, Northern Pacific Railway Co. 


e 


Has Chief Justice Hughes 
Joined the Liberal Group? 


'* there a possibility of a change in the 
i fundamental attitude of some of the Jus- 
tices of the Supreme Court of the United 


States since the installation of Charles 
Evans Hughes as Chief Justice? 

Judging from the recent comment in the 
press, the most recent article to come to my 
attention was a book review of “The Social 
and Economic Views of Mr. Justice Bran- 
deis,” which appeared in the January 8th 
issue of Pusiic Urtitities FortNicHT iy, and 
which was commented upon in the February 
llth issue of The Nation. This latter re- 
viewer says that “the Supreme Court is un- 
dergoing a rapid change of personnel, and 
the importance of personalities in the work 
of the court has been stressed.” 

It is difficult for the layman who has not 
followed the decisions of the Supreme bench 
to understand how this would be so. To 
him, the duty of our Supreme justices is to 


decide the law—not to make it. He is un- 
der the impression that the determination of 
a legal point is just as much the application 
of an exact science as the determination of 
the distance from the earth to the stars or 
the weight of the moon. 

True, he hears that our highest judges 
have disagreed among themselves by such 
scores as five to four and six to three, but 
these disputes he sets down as mere differ- 
ences of cold legal opinion, unswayed by 
personal bias, just as physicists fall out 
among themselves over certain scientific 
matters. 

In short, the average layman fails to see 
how nine cold-blooded jurists of unquestion- 
able integrity can decide law or interpret 
statutes in accordance with their own no- 
tions of the fitness of things. If a law is 
valid, what difference can it make whether 
the judge likes the law or not? How can his 
views on the propriety of the law possibly 
affect his purely legal determination of its 
validity ? 

But lawyers know, and many laymen are 
also beginning to know the truth of the old 
saying that “equity is as long as the Chan- 
cellor’s foot,” and other epigrams to the 
effect that justice may depend a good deal 
upon the digestion of the judge. This is 
no reflection upon our jurists whether on 
the highest courts or inferior benches. It 
always has been so even from the days of 
Blackstone and Coke. 


HE reason for the effect of personal 

views of our jurists upon their legal de- 
cisions is because the law is a living thing. 
It is not a cold, dead, exact formula like a 
multiplication table, upon which one may run 
his finger down a column of figures and 
always obtain the same answer. As man 
progresses, so does the law. Old statutes are 
constantly being made to cover new situa- 
tions, and in the application the personal 
conviction of the judge has an inescapable 
effect. 

Evidence on this point is abundant in the 
decisions of the Supreme Court of the United 
States. It is no secret that there is growing 
up in this country two schools of popular 
thought—schools which cut clear across the 
lines of both old political parties. There is 
the conservative school that favors the pro- 
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tection of vested property rights, and the 
suppression of so-called “socialistic” move- 
ments; there is the progressive school that 
favors a more liberal treatment of the rights 
of the individual and the encouragement of 
social legislation. 

This difference of opinion has long been 
represented in our highest court by the vig- 
orous and scholarly dissenting opinions of 
Justices Holmes and Brandeis. For a num- 
ber of years these two jurists have consist- 
ently adopted the “liberal” side of all legal 
questions presented before them. The dis- 
pute covers a wide range of subjects from 
economic issues, such as presented in the 
Southwestern Bell Telephone Case in 1924, 
to social issues such as those presented in 
the citizenship and deportation appeals of 
the last three years. In public utility cases 
alone these two Justices have dissented from 
the majority nineteen times. 

This “left” side of the court gained an- 
other member when Associate Justice Stone 
was appointed. A number of six to three 
decisions began to take the place of the old 
seven to two lineup. 


wo the recent removal by death of 
the late Chief Justice Taft, the emi- 
nent jurist, Charles Evans Hughes, attained 
the woolsock amid sighs of relief from con- 
servatives that the “radicals” had not gained 
another recruit. No one could have more 
of’ a conservative background than Chief 
Justice Hughes. His record as a corpora- 
tion lawyer was so outstanding that pro- 
gressives of the Senate even attempted to 
defeat his ratification. He was the last judge 
in the United States one would ever sus- 
pect of “going progressive” in the popular 
sense of that term. 

Well, the court has been in session since 
October and how has Chief Justice Hughes 
voted on public utility cases (which, inci- 
dentally, seem to be the accepted criterion of 
the personal views of our judges on matters 
of political economy) ? 


inst’ of all, there was the Illinois Bell 

Telephone Case. The verdict of the 
court was unanimous, but the opinion was 
written by, and bears the characteristic twist 
of, the Hughes’ pen. The ruling in this case 
that compensation paid by operating sub- 
sidiary utilities to a parent nonutility com- 
pany for services or equipment must be based 
on the cost to the parent, rather than the 
value to the subsidiary, seems to be a re- 
versal of former Supreme Court rulings— 
a reversal that is probably in line with pro- 


gressive thought. It is probable that the 
discussion on this case in the Justices’ cham- 
bers was not as unanimous as the final vote. 


ws there was the disposition of the 
appeal by the Broad River Power Com- 
pany from a decree of the supreme court 

outh Carolina, compelling the unprofit- 
able operation of a street railway in Colum- 
bia City under a 5-cent fare franchise. Eight 
members of the highest court agreed that the 
state court’s decision should stand. Four of 
the Justices, Messrs. Van Devanter, McReyn- 
olds, Butler, and Sutherland, decided the 
case on the lack of evidence. The other four 
Justices, however, decided the question by 
ruling that a state may prohibit the partial 
abandonment of a franchise by a utility 
which seeks to discontinue an unprofitable 
branch of its service. Chief Justice Hughes 
was found in strange company on this case. 
He voted with Justices Holmes, Brandeis, 
and Stone! The new Justice, Mr. Roberts, 
did not vote. 


M”= recently there has been a third case 
meriting attention—a case decided by 
the closest possible vote, five to four. This 
decision sustained the constitutionality of a 
New Jersey statute regulating commissions 
payable to agents by fire insurance companies 
for soliciting business. Justices Van Devan- 
ter, McReynolds, Sutherland, and Butler 
found themselves a dissenting minority in 
holding that the insurance business was a 
private enterprise not subject to regulation. 

The majority opinion was written by Jus- 
tice Brandeis and was concurred in by Jus- 
tices Holmes, Stone, Roberts, and Chief 
Justice Hughes! Incidentally, this is the 
first close vote that would give any indi- 
cation of the position of Justice Roberts on 
such matters. 


F course, these three decisions may be 
mere coincidences, but coming so close 
together they are furnishing much food for 
speculation in Washington’s legal circles. In- 
cidentally, it has been noticed that the Chief 
Justice declined to vote on the decision 
handed down on January 5, 1931, upholding 
an injunction against the enforcement of a 
condition imposed by the Interstate Com- 
merce Commission in granting the Chicago, 
Milwaukee, St. Paul & Pacific Railroad 
Company the right to issue securities. Jus- 
tices Holmes, Brandeis, and Stone dissented 
from the majority in this case. 
—James D. CUNNINGHAM, 
Washington, D. C. 





“Going Value” 


In the coming issue of this magazine will be published an article by Mr. 
Tuomas J. TINGLEY, who states that the difficulty in computing the “going 
value” of a utility company is largely a mental hazard—and he then 
undertakes to eliminate this regulatory bugaboo by the process of logic 
and analysis tempered by legal precedent. Out April 30th. 
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The March of Events 





Alabama 


Governor Proposes Conference 
on Muscle Shoals 


OVERNOR B. M. Miller, according to a 
report in the United States Daily, has 
announced that he would present to the leg- 
islature a proposal that a commission be 
named to confer with a similar commission 
from Tennessee and with representatives of 
the National Farm Bureau and the Engineer 
Corps of the Army in an effort to solve the 
Muscle Shoals problem. 
The governor directed attention to the 
recent veto message by President Hoover in 
which the suggestion was made that the states 


of Alabama and Tenessee are more vitally 
interested in the Muscle Shoals matter than 
any other states, and that they should get 
together with the farm organization and 
Army engineers and work out a solution. 

“IT believe,” remarked Governor Miller. 
“that it is a probability that these two com- 
missions, in coOperation with the farming in- 
terests of the nation and in codperation with 
the government engineers, can work out a 
solution of this knotty problem of what to 
do with Muscle Shoals. If a solution can 
be found, and I believe it will, a great public 
service will have been done and the long 
wrangling over Muscle Shoals will come to 
an end.” 


California 


Opposes Charter Requirement 
that Fares Meet Cost 


Oo to a new charter provision 
which would require fares on the San 
Francisco Municipal Railroad sufficient to 
meet all costs is explained in a statement by 
Louis Bartlett, attorney and public utility ex- 
pert, reported in the San Francisco Call- 
Bulletin. 

The municipal railway fares under the new 
charter provision would have to be sufficient 
to meet all operating costs, interest, bond 
redemption, and depreciation charges. Pro- 
vision is made, however, that should the 
utilities commission pf®Pose a schedule of 
tates which should not produce such revenue, 
it may do so with the approval of the super- 
visors by a two-thirds vote, and it shall 
thereupon be incumbent to provide by tax 
levy for the additional amount necessary to 
meet such deficits. 

The objection is made that if the super- 
visors take no action the fare would be in- 
creased, and that this would suit the Market 
Street Railway, which is privately owned, as 
“it wants an increase of fares which it can- 
a get until fares are raised on the municipal 
ines.” 

The proposal to relieve taxpayers by re- 
quiring street car riders to meet the cost of 
operating the Municipal Railway has received 
the support of the San Francisco Real Estate 


Board, the Building Owners’ and Managers’ 
Association, and the property owners of the 
Real Estate Board, among other organiza- 
tions. 


* 


Farm and City Consumers 
Disagree on Rates 


> awe of a pitched battle between 
representatives of agricultural and do- 
mestic power using interests, says the 
Fresno Republican, were heard at a session 
before Railroad Commissioners William J. 
Carr and M. B. Harris on March 11th. This 
was preliminary to hearings which started on 
March 19th to determine whether interim 
rates should be established for the San 
Joaquin Light and Power Corporation. The 
commission instituted the proceedings upon a 
showing by commission engineers that the 
company was making more than a reasonable 
return on the investment. 

L. S. King, engineer with the California 
Farm Bureau Federation, declared that “it is 
time to see that agriculture gets a new deal.” 
J. J. Deuel, head of the law and utilities de- 
partment of the federation, at first proposed 
that other interests withdraw from the fight 
in favor of a rate reduction for the agri- 
culturists. 

Lester A. Ready, representing the Califor- 
nia Association of Ice Industries, industrial 
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power users, announced that they did not 
consider that in any rate reduction a rate 
which was already established to encourage 
business, and which they were convinced was 
below what would be classed as a fair division 
of cost, should be reduced at the same time 
that rates which are, if anything, discrim- 
inatory, are reduced, at least not in the same 
amount. Mr. Ready is objecting to reduction 
of the domestic rate which would make 
possible operation of electric refrigerators 
at a low cost, at the same time any rate 


cut is made for the benefit of industries. 

City Attorney Claude Rowe, representing 
the city of Fresno and 25 cities of the San 
Joaquin Valley League of Municipalities, 
stated that the cities too are suffering from 
the depression and the time has come when 
the cities can no longer stand by meekly and 
allow the rate cuts to go to others. 

The representatives of all three interests, 
says the Fresno Republican, are planning 
vigorous defenses of their stands on the 
power question. 


Connecticut 


Cab Companies Oppugn 
Meter Rates 


{ NDEPENDENT taxicab companies throughout 
the state, according to the New Haven 
Journal-Courier, have started a fight against 
the edict of the public utilities commission 
setting a “20 and 10” rate for meter cabs. 
Last year the commission ruled that all cabs 
must install meters by the first of March of 
this year, and on February 26th issued a rul- 
ing on the rates. 

A preliminary victory for the cab compa- 
nies was won when Judge Newell Jennings 
in the Hartford superior court ruled in favor 
of the City Cab Company of Hartford on a 
motion by the attorney general asking that 
appeals taken from the commission order 
should not act as a stay of the rate order. 
Under the ruling, it is said, the independent 
companies, which include the City Service 
Cab Company of New Haven, the City Cab 
Company of Hartford, and the Star Taxi 
Company of Bridgeport, the principal inde- 
pendents, will operate their cabs on a “15 and 
5” rate until the appeals to the superior court 
are decided. 

The contention is made by the cab compa- 


nies that the finding of the commission was 
made without due notice and hearing; that 
the rates are unjust, unnecessary, and con- 
trary to business policies; and that it is an 
attempt to establish a uniform rate for all 
taxi operators without reference to the 
finances involved, type of equipment, nature 
of service, and cost of doing business. The 
Journal-Courier informs us: 

“Judge Jennings ruled that the appeal 
would act as a stay in the order in this case, 
without prejudice as to actions in other cities. 
He dismissed the attorney general’s motion 
with the ruling that, upon the facts before 
the court, it would not be ruled that the ap- 
pellant was merely seeking delay. Judge Jen- 
nings ruled further that the equities seem 
with the appellant at least until the appeal is 
heard, and that it is apparent that conditions 
of competition will exist at least until the 
powers of the public utilities commission to 
establish rates are determined. 

“Attorney Benjamin Goldman, representing 
the City Service Company of this city, said 
his appeal was based on the supposition that 
the public utilities commission has the right 
to set the maximum rate at which taxicabs 
shall operate, but that it does not have the 
right to regulate the minimum rate.” 


Distriét of Columbia 


Nonrush Hour Fares Suggested 


A= the District of Columbia commis- 
sion, pursuant to an act of Congress, 
had established reduced fares for school chil- 
dren, the street car companies began to look 
about for additional revenues to make up the 
loss on this account. The commission in let- 
ters to the Capital Traction Company and the 
Washington. Railway and Electric Company 
has, however, suggested alternatives to a fare 
increase. 

These suggestions embrace the establish- 


ment of a reduced fare during nonrush 
hours, creation of reduced fare zones, and 
improvement of operating conditions with 
modern street cars. 

The commission reminded the companies 
that in seeking ways in which to improve 
their financial condition, they had asked to be 
allowed to charge higher adult fares in 1929, 
which, they thought, would increase gross 
revenues. The commission then declined to 
authorize this increase but the court per- 
mitted the higher fares to be put into effect. 
As a result, the commission pointed out, dur- 
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ing the six months beginning August, 1930, 
revenues of the Capital Traction Company 
had dropped $23,567, and those of the Wash- 
ington Railway and Electric Company $35,560. 

The commission touched upon the subject 
of a merger saying: 

“More than a year ago the commission 
suggested to you a method by which not only 
would it have been possible to effect consid- 
erable savings in operating expenses, but 
which would have brought about a material 
improvement in street railway transportation 
throughout the city. This, the proposed 
merger of the two street railway systems, 
you opposed vigorously and defeated. 

“The commission still believes that such a 
merger, even with a lower adult fare than at 
present, would bring about a decided im- 
provement in the financial condition of the 
single operating company, contrasted with the 
conditions of the two separate companies as 
at present operated.” 

Merger proposals have been before Con- 
gress, but there have been disagreements as 
to their terms, and they have not received 
favorable action. 


Justice and Utilities Depart- 
ments Seek Utility Owner 


HE Department of Justice has agreed to 

aid the public utilities commission to 
solve “the puzzle of who owns the Washing- 
ton Gas Light Company,” says the Washing- 
ton Post, which adds: 

“Corporation Counsel William W. Bride 
conferred with agents assigned to the case 
and explained what data are sought to reveal 
whether or not actual control of the local gas 
companies has passed from New York to 
Chicago interests. 

“The aid of the Department was asked for 
three reasons: the commission’s lack of 
funds, its insufficient personnel, and its ab- 
sence of authority to conduct such an ex- 
tensive inquiry.” 

Activity on the part of the commission was 
spurred by a report that the Central Public 
Service Corporation, a $400,000,000 operating 
utility of Chicago and “mother” of the Sea- 


board Investment Trust, has assumed man- 
agement of the local companies. Various 
rumors were going around Washington in re- 
gard to transfers of management, and ac- 
cording to the Washington Star a telegram 
was received by Donald McPherson, general 
counsel of the Central Public Service Cor- 
poration, reading as follows: 

“The Central Public Service Corporation 
desires to correct an inaccurate statement, 
which today appeared in various newspapers 
concerning the relationship supposed to be 
existing between that company and the Wash- 
ington Gas Light Company, the Alexandria 
Gas Company, and the Washington Suburban 
Gas Company, which distributes gas in the 
District of Columbia, and in neighboring 
communities in the states of Maryland and 
Virginia, and that between the Central Public 
Service Corporation and the New York & 
Richmond Gas Company which distributes 
gas in a portion of the city of greater New 
York. 

“The Central Public Service Corporation 
has no management contract with any of the 
companies referred to and has at no time in 
the past and does not now, either directly or 
indirectly, own any stock in any of these com- 
panies.” 

When outside interests acquired control of 
the Washington gas properties more than a 
year ago, says the Star, there were reports 
that the Central System was to be the man- 
ager. There were vigorous denials at the 
time. Later suit was filed by a Washington 
broker for commissions for inaugurating and 
aiding in the purchase of the gas stock, and it 
was alleged that the gas company was bought 
by Albert E. Pierce of Chicago, or the Cen- 
tral Public Service Corporation of Chicago. 
The defendant claimed that when they 
learned that the La Follette anti-merger law 
forbade the purchase of the stock by a for- 
eign corporation, they had abandoned the 
proposition. 

Directors of the Washington Gas Light 
Company have denied a report that changes 
were impending in the administrative per- 
sonnel of the company. President G. A. G. 
Wood, and his subordinate executive staff, 
have all been reélected for another term of a 
year. The directors deplored the circulation 
of “false reports.” 


Illinois 


Dismissal of Telephone Appeal 
Is Requested 


HE Illinois Commerce Commission on 
March 23rd filed _a petition for a writ of 
mandamus in the Supreme Court of the 


United States to compel the three-judge dis- 
trict court for the northern district of Illinois 
to set aside its order denying the commission’s 
motion to dismiss the Chicago telephone rate 
case in which the Illinois Bell Telephone 
Company has thus far successfully contested 
the validity of Chicago telephone rate reduc- 
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tions prescribed by the commission in 1923, 
says the United States Daily. 

The district court had found rates fixed by 
the commission confiscatory. The case was 
then taken to the United States Supreme 
Court. This court held that there were in- 
sufficient findings of fact by the trial court, 
and that proper apportionments of interstate 
and state revenues had not been made. The 
case was remanded to the lower court for 
further action. 

A petition was then filed in the district 
court by the commission asking for the dis- 
missal of the suit and the dissolution of the 
restraining order. Motions for that purpose 
were denied. 

The position is taken by the commission 
that the district court has misconstrued the 
opinion of the Supreme Court, the effect of 
its construction being to require further pro- 
ceedings for the reception of evidence pro- 
posed to be offered by the telephone company. 
The evidence, it is set out, would take five 
months to prepare and the presentation of it 
to the court would consume at least two 
years. The commission insists that the rates 


e 


were constitutionally adequate for the period 
prior to the mandate and that an immediate 
refund should be made to subscribers for 
overcharges withheld by the telephone com- 
pany during the pendency of the litigation 
since October 1, 1923. These would aggre- 
gate over $15,000,000. In the petition for the 
writ, it is stated: 

“This court’s opinion and mandate regard- 
ing findings and evidence clearly contem- 
plated that any new evidence by the Chicago 
company would be directed toward the proof 
of confiscation on the basis of the law as laid 
down by this court. As the Chicago com- 
pany’s proposal of new evidence could not 
and would not establish confiscation, nor 
could it adversely affect the result contended 
for by petitioners, the district court could not 
delay entering a decree which would undo 
the effect of its improvident judicial inter- 
vention for seven years with valid state ac- 
tion merely for the purpose of permitting the 
Chicago company to explore by evidence 
issues, the determination of which could not 
have any possible bearing on the ultimate 
decree.” 


Kansas 


Motor Carriers Will Be Regu- 
lated under New Law 


LAW has been enacted which, after July 

Ist, will place busses and trucks, in- 
cluding contract carriers and private motor 
carriers of property, under commission reg- 
ulation. Operation wholly within a city or 
village is excluded. 

The public service commission is given 
power to regulate and supervise accounts, 
schedules, service, and methods of operation 
of all motor carriers and to fix rates for 
public carriers of property or passengers. 
Public carriers must secure certificates of 
convenience and necessity for intrastate op- 
eration, while contract and private carriers 
must secure licenses from the commission 
which shall be issued upon application. 

It is stipulated that although a certificate 
or license is transferable, it is not to be con- 
strued as a franchise or to be irrevocable. 
No public motor carrier can discontinue 
service without commission authority. 

Special taxes are imposed upon the various 
types of carriers and liability insurance pol- 
icies are required. Concerning license fees, 
the United States Daily says: 

“In addition to the regular license fees and 
taxes imposed upon public, contract, and pri- 
vate carriers, the law provides for a tax of 
five tenths mill per gross ton mile for the 


administration of the act and for the main- 
tenance, repair, and construction of the public 
highways. The tax is to be computed for 
passenger vehicles on the basis of 150 pounds 
per passenger seat plus the weight of the 
vehicle, and for property carriers on the basis 
of 200 per cent of the rated capacity plus 
actual weight of the vehicle. The tax re- 
ceipts are to be divided 20 per cent for use 
of the commission and the balance to the 
credit of the highway fund.” 


e 
Gas Rate Probe Is Planned 


LANS are being formed to investigate the 

gas rate situation from every angle, ac- 
cording to an announcement by J. W. Green- 
leaf, chairman of the public service commis- 
sion, and Charles W. Steiger, general attor- 
ney for the commission, as reported in the 
Topeka Capital. 

A motion has been filed in Federal court 
to dismiss an injunction suit filed by the 
Western Distributing Company seeking to 
restrain the commission from interfering with 
proposed increases in gas rates at El Dorado. 
Mr. Steiger has announced that steps would 
be taken immediately to investigate the hold- 
ing companies of public utilities and other- 
wise to protect the public from excessive 
utility charges. 
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Maryland 


Right to Tax Submerged Land 
Is Contested 


, e~ Susquehanna Power Company, owner 
and operator of the Conowingo dam and 
power plant, last month challenged in su- 
preme court the right of the state to tax lands 
submerged by the backwater of the dam. 
Counsel for the utility contended before the 
court that the land was exempted because the 
water-covered land had been submerged un- 
der authority of the Federal Power Commis- 
sion permits, issued, for one purpose, to aid 
navigation. 

Among the arguments of counsel for the 
state was the point that “not one penny” of 
the sums expended on the project had been 
in aid of navigation. The court’s attention 
was directed to the fact that the dam con- 
stituted a barrier to passage on the stream. 

William L. Marbury, Jr., appearing for the 
state asserted that the dream of navigation, 
as far as the Susquehanna was concerned, 
passed in 1908 and since then the development 
of the stream was for electrical purposes 
only. Furthermore, says the United States 
Daily: 

“Referring the court to previously decided 
cases, Mr. Marbury urged that there could be 
no objection to taxing lands under navigable 


waters and taxing them at their utility value. 
Nor was it objectionable that the valuation 
reflected the value of the Federal franchise. 
To get away from including reflected values, 
he said, the taxing officials would have to be 
philosophers. 

“To construe the Federal power license as 
a limitation upon the state’s taxing power, 
Mr. Marbury said in conclusion, would be to 
assert its unconstitutionality as an unlawful 
ee of the sovereign rights of the state 
itself.” 

The utility company, through its counsel, 
contended that even if taxable, no lawful as- 
sessment could be made which exceeds the 
assessments of similar lands which are un- 
submerged. 

Arguments were also held on the question 
of taxing the capital stock owned by the 
Philadelphia Electric Company. William 
Clark Mason, counsel for the company, stat- 
ed that an arbitrary value of $6,000,000 had 
been fixed upon it for taxing purposes, de- 
claring that the Maryland commission and 
courts had ignored essential elements which 
should have entered into the computation, 
particularly the deduction of outstanding in- 
debtedness. In addition, it was said, the fact 
that the stock is held in Pennsylvania re- 
— it from the taxing power of Mary- 
and. 


Massachusetts 


Opposition Is Offered to Mu- 
nicipal Light Plant Bill 


HE Massachusetts Gas & Electric Asso- 

ciation, through its representative Shel- 
don E. Wardwell, at a hearing before the 
legislative committee on power and light, of- 
fered opposition on March 17th to several 
petitions seeking to make more easy the 
establishment of municipal lighting plants. 
He declared, says the Boston Transcript, that 
they would: make the state department of 
public utilities a court of final appeal as well 
as a grand jury, a district attorney, and a 
—_ of regulatory powers. The Transcript 
adds: 

“The petition most vigorously attacked by 
Mr. Wardwell was that of the Public Fran- 
chise League for an amendment of the laws 
relative to the establishment of such lighting 
plants. Under the bill, Mr. Wardwell said, 
the utilities department could, in the case of 
the establishment of a municipal lighting 
plant, fix the price at which an existing pri- 
vate plant was to be taken. The commission, 
he said, would have confiscatory and destruc- 
tive powers and under this law rights of 
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appeal would be taken away and stockholders’ 
privileges injured. 

“The department, he continued, is poten- 
tially political and its membership can be 
changed over night. He contended that the 
measure would make the commission a court 
of last resort, which he thought would be a 
disastrous condition to exist in this state. If 
public ownership becomes general in this 
state, the speaker declares, consideration 
must be given to the $15,000,000 now paid in 
taxes by the gas and electric companies of the 
state, which money would be lost to the state. 

“The service demanded by private compa- 
nies, such as placing wires underground, said 
Mr. Wardwell, is much greater in the case 
of private companies than in the case of 
publicly operated companies. He thought 
also that if municipal ownership became gen- 
eral large companies with private capital 
would not develop water power in order to 
sell to municipalities having public ownership 
plants. While Massachusetts has good ex- 
amples of municipal ownership, Mr. Ward- 
well thought that comparison between the 
municipal plants and the private plants was 
not such as to warrant adverse criticism of 
the latter.” 
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Minnesota 


Bill Requires Commission Ap- 
proval of Improvements 


HE senate committee on telephones has 

been considering a bill which would re- 
quire any telephone company to obtain ap- 
proval of the commission for any expenditure 
of $5,000 or more on its physical property, 
whether that expenditure had been ordered 
by a city counsel or not. 

At a hearing on March 12th C. B. Ran- 
dall, vice president and general counsel of 
the Tri-State Telephone Company, argued 
that the bill would stop the company from 
going ahead with almost any kind of im- 
provement in service. In addition, he said, 
no city could enact an ordinance requiring 
the company to put lines under ground in a 
business or residential section, and have that 
ordinance valid, unless it were approved by 
the commission. 

The hearing opened, says the St. Paul 
Pioneer Press, with D. F. Jurgensen, tele- 
phone engineer for the commission, arguing 
for the passage of a bill for a $190,000 ap- 
propriation for revaluation of large telephone 
properties. Mr. Jurgensen had urged an in- 
ventory and valuation of the properties of 
the Tri-State Telephone & Telegraph Com- 
pany, Northwestern Bell Telephone Com- 
pany, Pioneer Telephone Company, and Cen- 
tral West Public Service Company on the 
ground that their profits had been excessive. 

Mr. Randall attacked the report of the en- 
gineer, stating that as a matter of fact the 
Tri-State Company during 1928, instead of 
making a return of 15 per cent, made only 7.2 
per cent on the value of the property. In 


7 


1930, he said, the company made 5.86 per cent 
on its investment. He admitted that it was 
possible that there were items of $100,000 or 
so that should be eliminated from the total, 
but in that event the return would be 6.02 per 
cent, still considerably below the figure which 
Mr. Jurgensen said was fair. 


aa 


Repeal of Commission Control 
of Street Cars Opposed 


T= proposed repeal of the Brooks-Cole- 
man Law giving the commission control 
over street railways, according to former 
Senator Charles R. Fowler, would mean a 
disruption of street car service in the three 
big cities. He is quoted in the Minneapolis 
Tribune as saying: 

“In the past ten years, there have not been 
six controversies between the street railways 
and the cities of Minneapolis, St. Paul, and 
Duluth, where before they never were able 
to get along. In Minneapolis there has not 
been an order of the city council that has not 
been obeyed by the street railway company.” 

He argued that in the ten years that the 
law has been in operation there have been 
fewer controversies between the cities and 
the companies than in any of the fifty years 
prior to 1921. He declared that repeal of the 
law would mean a return to unsatisfactory 
relations. He said that “when you have the 
city on one side and the company on the 
other, each trying to beat the other on the 
question of fare, it is obvious that a state 
body must sit in as an arbitrator.” 


Montana 


New Motor Carrier Law 
Adopted 


A= motor carrier law, according to a 
report in the United States Daily, will 


go into effect July 1st of this year. The law 
repeals in its entirety Chap. 154. Laws of 
1923 as amended. The Daily says: 

“Under the new act, motor carriers are 
classified as Class A, Class B, and Class C. 
Class A embraces those operating between 
fixed termini or over a regular route under 
regular rates or charges. Class B_ covers 
those operating under regular rates but not 
between fixed termini or over a regular route. 
Class C includes those engaged in ‘distrib- 
uting, delivering, or collecting wares, mer- 


chandise, or commodities, or transporting 
persons, where the remuneration is fixed in 
and the transportation service furnished un- 
der a contract, charter, agreement, or under- 
taking.’ School busses and vehicles used to 
carry employees or supplies for highway 
work or logging or mining operations are 
excluded. 

“All three classes of carriers are required 
to secure certificates of convenience and ne- 
cessity from the commission, paying a filing 
fee of $15 with the application. Each carrier 
is required by the act to pay an annual fee 
of $10 for each vehicle operated under its 
certificate. Interstate carriers are made 
liable to the fee, but are not required to show 
convenience and necessity for their opera- 
tions. 
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“The contract or private carriers have not 
heretofore come under the jurisdiction of the 


New 


Holding Company Is Launched 


HE New York United Corporation has 

been formed as a wholly owned sub- 
sidiary of the United Corporation of Dela- 
ware and has secured approval of the listing 
of 2,170,666 additional common shares on the 
New York Stock Exchange. This corpora- 
tion owns all of the securities of the New 
York state utilities formerly owned by the 
parent company. The New York Times, re- 
porting this development, states: 

“The Delaware corporation also owns all 
the capital stock of six other subsidiary com- 
panies which have no debt and whose aggre- 
gate assets on March 6th were $3,500 cash. 
Formation of the New York and other sub- 
sidiaries bears out, in the opinion of observ- 
ers, prospects for expansion of the United 
group in this and other states. 

“The 2,170,666 shares to be listed are to be 
transferred to the St. Regis Paper Company 
in exchange for that company’s holdings of 
4,070,000 common shares of the Niagara 
Hudson Power Corporation, or for the en- 
tire issued stock of a corporation to be 
formed having no liabilities and having as 
assets 4,070,000 shares of common stock of 
the Niagara Hudson Power Corporation. 

“The additional shares of Niagara Hudson 
Power Corporation to be acquired will be 
carried in the United Corporation’s balance 
sheet at $40,700,000, at their par value of $10 
a share. Of this amount, $10,853,330, or $5 


Motor Transportation Act, according to the 
commission’s statement.” 
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a share on United Corporation stock, will be 
capitalized against the common stock to be 
issued in the exchange, and the balance will 
be added to capital surplus. 

“The acquisition brings total assets of the 
United Corporation from 57,184 on 
December 31st to $594,603,470 on March 6th. 
The company has reduced its demand loans 
from $15,000,000 to $12,000,000, without 
financing, while earned surplus increased 
from $7,052,577 to $8,606,437. Cash declined 
from $3,522,423 to $2,172,209. 

“Revenues of the company from January 1 
to March 6, 1931, were $1,681,036 from inter- 
est and dividends received. Net earnings 
after expenses and charges were $1,553,860, 
the amount by which surplus increased. ’An- 
nual income receivable, including income re- 
ceivable on additional shares of Niagara 
Hudson Power common stock, is now at the 
rate of $20,529,437 annually. After charges 
and preferred dividend requirements for a 
full year a balance of $12,552,243 is indicated 
for common shares, equal to 864 cents an- 
nually on 14,531,197 common shares. 

“The indicated market value of securities 
owned at the closing sale prices on March 
6th amounted to $537,146,333, showing an in- 
dicated market value below book value of 
$55,284,928. Total holdings of Niagara Hud- 
son common stock are now 5,743,250 shares, 
and the investment in that company, includ- 
ing A, B, and C warrants owned, is carried 
at $67,908,691 on the books.” 


y 
Ohio 


Depression, and 
Weather Trouble Gas Utility 


Politicians, 


OMPLAINTS against gas service came in 
for discussion by C. I. Weaver, vice 
president and general manager of the Colum- 
bus Gas & Fuel Company, while testifying in 
the Columbus gas rate fight before the com- 
mission on March 20th. He said that the 
business depression and politicians were at 
the bottom of some of the complaints and 
the low average daily temperature resulted 
in higher bills. 
Other causes were said to be jealousy on 
the part of some who had seen men make 


money in public utilities; Senate investiga- 
tions of public utilities; the state legislature 
being in session; and the fact that the gas 
company collects the highest bill for public 
service in the community. 

A charge that the company had mixed air 
with gas was termed ridiculous because 
air mixed with natural gas makes a very 
explosive substance and would be danger- 
ous to send through the distribution system. 

The witness said in regard to rates that a 
study had shown that the company could 
charge a maximum of $2 per thousand cubic 
feet for gas used only in cooking; $1.50 for 
water heating purposes; and 75 cents for that 
used in house heating, and yet compete suc- 
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cessfully with other types of fuel. Above 
that point, he said, consumption would drop 


2 


off when consumers would buy other forms 
of fuel. 


Oklahoma 


Merchandising by Utilities Is 
Prohibited by Law 


A= forbidding public service corpora- 
tions from engaging in merchandising 
in connection with general service has been 
approved by Governor W. H. Murray. It 
specifically prohibits the selling of merchan- 
dise, utensils, and chattels, but carries a pro- 
vision to allow the companies to dispose of 


goods which they now have on_ hand. 

A bill authorizing cities and towns to assess 
a tax on telephone and telegraph companies 
for the inspection of poles, wires, and cables 
has been definitely postponed by the senate. 

A move to reconsider the vote whereby the 
Thomas-Reed Bill was passed, which would 
require public service corporations to main- 
tain general offices in the state, has failed by 
a vote of 17 to 17. The bill, therefore, went 
to the house for action. 


Pennsylvania 


Fair Rate Board and Other Bills 
Are Introduced 


A= to abolish the public service com- 
mission and replace it with a “fair rate 
board” of seven members has been introduced 


in the Pennsylvania legislature. Under its 
terms the state treasury would receive all net 
profits earned by utilities over 8 per cent on 
their “actual legitimate prudent capital invest- 
ment.” Other features of the bill as described 
in the Philadelphia Bulletin are: 

“Permitting cities, boroughs, and districts 
to establish their own municipal plants for 
gas, electricity, or water, or to purchase or 
condemn plants of utilities serving munic- 
ipalities. 

“State inspection of meters, with the utili- 
ties standing the cost if examination finds 
that the meters are registering too high.” 


“Under the measure the chairman’s salary 
would be $10,500 a year, and other members 
$10,000 as present public service commission- 
ers receive. 

“The state is divided into seven districts 
on the basis of population, and Philadelphia 
is to have one of the seven commissioners. 

“District No. 2, comprises Delaware, Ches- 
ter, Montgomery, Bucks, Adams, York, Lan- 
caster, Berks, Lehigh, and Northampton 
counties. 

“One commissioner is allocated to Alle- 
gheny county, and the others are grouped 
around the northern and western parts of the 
state.” 

Other bills have been introduced to amend 
the present Public Service Law. Provision 
is made for investigation by the commission 
of the underliers of the Philadelphia Rapid 
Transit leases and the rental collected by one 
public service company from another. 


Texas 


Restrictions on Utilities Are 
Included in New Bill 


BILL was introduced in the legislature on 
March 16th aimed at further regulation 

of the public utilities. This bill would make 
it unlawful for utilities to make any charge 
directly or indirectly in excess of charges 
made for power consumption as shown by 
meter readings. It would also make unlaw- 
ful the acquisition of shares or certificates or 


other rights in one corporation by another 
utility to lessen competition. 

Another feature of the bill is a prohibition 
against any city giving an exclusive franchise 
to a public utility. Courts and cities would 
be prohibited from refusing to grant a fran- 
chise because establishment of another utility 
would produce competition to utilities then in 
existence. 

Other provisions would prohibit utilities 
from controlling the majority stock of a 
newspaper or publishing business, and from 
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manufacturing, transporting, or selling any 
commodity other than those authorized by the 
charters of the respective companies. The 
bill would also require all utilities to make 
their records available for inspection on de- 
mand by the agents of any duly constituted 
regulatory body. 

Violation of the provisions of the bill would 
result in the companies being placed into 
receivership. 


Utility Probe Is Defeated 


T= senate state affairs committee, ac- 
cording to a dispatch in the Dallas News, 
has dealt a death blow to the Pink Parrish 
Resolution calling for a 40-day investigation 
of public utilities. The committee refused to 
give the resolution a favorable report, and 
then voted indefinitely to postpone further 
consideration. 


Utah 


Would Exclude Natural Gas to 
Protect Coal Industry 


A’ a hearing before the commission on 
March 10th on an application for au- 
thority to extend a natural gas line into Utah 
valley, L. C. Karrick, former fuel and petro- 
leum engineer of the bureau of mines, op- 
posed granting the permit, in behalf of the 
coal business. He contended that investiga- 
tions carried on by the bureau of mines and 
the state of Utah had proved conclusively 
that Utah’s enormous bodies of coal can 
provide for all time an adequate supply of 
gas as rich as natural for cities throughout 
Utah, and in addition a by-product of solid 
smokeless fuel, which the government in- 
vestigations have proved to be an _ ideal 
smokeless fuel for all types of heating ap- 
pliances. 
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Mr. Karrick, furthermore, said that the 
treatment of Utah coal to supply gas and 
solid smokeless fuel will also provide a great 
quantity of oil which is very similar to shale 
oil or petroleum and which can be converted 
into a superior gasoline to any now sold in 
Utah. He urged the commission to withhold 
granting the permit for the natural gas line 
in that the state government research and 
engineering development were carried out for 
the purpose of developing this new state in- 
dustry, which would be a great revenue pro- 
ducer for the state of Utah. 

W. W. Ray, attorney for the gas interests, 
introduced as his witness Jules D. Roberts, 
manager of the gas company, who presented 
exhibits in the nature of rate schedules for 
natural gas and discussed the comparative 
cost of the coal gas from the Columbia Steel 
plant now supplying Provo and adjacent 
towns. 


Wisconsin 


Mayor Attacks Utility Rates 


ayor Hoan of Milwaukee, according to 
the Milwaukee News, has asked the 
common council to instruct City Attorney 
John M. Niven to start proceedings before 


the commission to secure reductions in street 
car fares, electric light, and telephone rates 
in Milwaukee. 

He contends that because of the economic 
depression the utilities should not be allowed 
the usual 74 per cent earnings. 


Wyoming 


three times or more weekly. 
from definitions in other states. 
The complaint has been made that this 
does not conform to court decisions which 
are said to make no such classification de- 


Confusion from New Bus Law 


bP epi he new bus and truck tax law 
is causing some confusion, according to 
a statement by Chairman Fenimore Chatter- 
ton of the public service commission, reported 
in the United States Daily. The new statute 
defines common carriers as trucks and busses 
which operate on main highways for hire 


This differs 


pendent upon the number of trips. The new 
law provides for a two-mill per ton-mile tax 
on trucks and one-half mill per passenger 
seat mile on busses. 
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Purchase Price Is Obstacle to Merger of Gas Properties 


ye petition of the Niagara Hud- 
son Power Company to acquire 
outstanding capital stock of the Syra- 
cuse Suburban Gas Company has been 
denied by the New York Public Serv- 
ice Commission. The suburban com- 
pany seems to be having difficulty get- 
ting along by itself. It serves the vil- 
lage of East Syracuse and a section of 
Syracuse itself, which was formerly 
known as Eastwood. This territory is 
contiguous to the territory of the Syra- 
cuse Lighting Company which serves 
the city of Syracuse and is already a 
subsidiary of the Niagara Hudson. 
The commission approved the idea 
of the merger and said that adequate 
service in that entire area could best 
be served by a merger of the Syra- 
cuse Suburban and the Syracuse Light- 
ing, which the parent company pro- 
posed to do as soon as the suburban 
company could finish up an extension 
program. The commission objected, 


e 


however, to the price to be paid by the 
parent. It appears that the Niagara 
Hudson wanted to pay for the 340 out- 
standing suburban shares with a par 
value of $100 each, 10,000 shares of its 
own stock with a par value of $10 each. 
The commission feared that if the peti- 
tion were approved, the parent com- 
pany would later attempt to sell the 
Syracuse Suburban to the Syracuse 
Lighting at the same price which it (the 
parent) had paid. The commission in- 
dicated that if the Niagara Hudson 
thought enough of the Syracuse Sub- 
urban properties to warrant its writing 
off all or a very considerable portion of 
the difference between the purchase 
price and the net value of the suburban 
company’s assets so that it would be 
merged with the Syracuse Lighting 
Company at its approximate net value, 
the commission might favor such a pro- 
posal. Re Niagara Hudson Power 
Corp. (N. Y.) Case No. 6417. 


A Maximum Rate Clause in a Franchise Is Not a 
“Fixed” Rate 


HE mere granting of a franchise 

by a city to a gas utility which 
specifies the maximum rate to be 
charged is not an exercise by the city 
of its power to “fix” rates of utilities, 
and such a company could, therefore, 
not be enjoined by a court from vol- 
untarily lowering its own rate below 
the specified maximum. This is the gist 
of a ruling by the Texas Court of 
Civil Appeals upon a suit by the Nat- 
ural Gas & Fuel Company against a 
rate cut recently made by the competi- 
tive Community Natural Gas Company. 
The court conceded that the city of 


Brownwood had the power to fix mini- 
mum as well as maximum rates, but 
pointed out that in doing so it would 
be necessary for the city to fix the 
same rate for the same kind of utili- 
ties which gave the same service to the 
same class of patrons in the same terri- 
tory. Here the maximum rate fixed 
in the Community franchise was higher 
than that of the Natural Gas & Fuel 
Company. The court held that the 
lower court had no authority to exer- 
cise the power of rate fixing through 
the use of an injunction restraining 
rates which utilities sought to put into 
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effect. Such power must be exercised 
by the city in the first instance with 
appeal to the railroad commission and 
subsequent limited review by the higher 


courts. Community Natural Gas Co. 
v. Natural Gas & Fuel Co. (Tex. Ct. 
Civ. App.) No. 7495, 34 S. W. (2d) 
900. 
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A Skating Rink Does Not Tend toward Water 
Supply Pollution 


M** of our state commissions 
have certain statutory duties to 
perform which are peculiar to their 
own respective states. The Maine com- 
mission has a rather unusual task of 
hearing complaints against the pollution 
of water supply and to prohibit the 
cause of such pollution in proper cases. 

Recently a petition was brought un- 
der this statute by the Skowhegan 
Water Company against the activities 
of one Joseph F. Roderick, who had 
established a commercial skating rink 
on the Heselton brook as it passed 
through his lands which were located 
at a point above the place where the 
water company took its supply from 
the brook. The company conceded that 
no actual pollution had taken place so 
far, but contended that the continual 
congregation of the skaters, most of 
whom are children, in that place would 
tend to contaminate the surface of the 


ice by reason of urination, expectora- 
tion, and the discard of cigar and ciga- 
rette butts; and further, that these im- 
purities would be carried into the com- 
pany’s supply upon the ice. Mr. Rod- 
erick contended that his activities were 
merely the exercise of a riparian own- 
er’s rights and that to deprive him of 
this business would be confiscation in 
violation of the Constitution. 

The commission decided: (1) that it 
had authority not only over practices 
resulting in actual water pollution, but 
also over practices that would “tend to 
pollute” a water supply; and (2) that, 
in view of the erection by Mr. Roderick 
of chemical toilets on his own lands for 
the convenience of the skaters, there 
was not sufficient evidence of possible 
abuse to warrant an order prohibiting 
the further operation of the rink. 
Skowhegan Water Co. v. Roderick 
(Me.) U. No. 1204. 
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An Interstate Carrier Must Obtain a State Permit 


"ro Colorado commission, in re- 
straining a firm doing business as 
a motor carrier in that state from en- 
gaging in further interstate operations, 
has ruled that carriers must obtain in- 
terstate certificates of convenience and 
necessity from the state commission be- 
fore engaging in interstate commerce, 
even though under the existing law the 
state commission is required to grant 
such certificates as a matter of right 
and without any proof of public con- 
venience and necessity. In other words, 
the commission may at least require 
such carriers to come in, ask for, and 


procure the permit before engaging in 
interstate operations. 

The commission also stated in this 
case that in order for a transportation 
service, involving the crossing of a state 
line, to be considered an interstate 
operation, the crossing must be in good 
faith and not a mere subterfuge to 
evade state regulation. The determi- 
nation of what is and what is not a 
crossing of a state line “in good faith” 
was said to be a question of fact to be 
determined in each case. Re Lewis et 
al. (Colo.) Case No. 587, Decision No. 
3268. 


507 





PUBLIC UTILITIES FORTNIGHTLY 
Other Important Rulings 


URSUANT to an act of Congress, the 

District of Columbia Public Utili- 
ties Commission has ordered the street 
railway and bus companies operating in 
that jurisdiction to make available for 
all children under eighteen years of age 
going to and from a public, private, or 
parochial school, a reduced fare of 3 
cents each trip. The reduced tickets 
are sold in booklets of 10 and 40, which 
carries upon it an application signed 
by the principal of the school attended. 
Day scholars may use these tickets be- 
tween 7:30 a. M. and 7 o'clock P. M. 
Special booklets are provided for night 
students which are valid between the 
hours of 4:30 p. m. and 11 o’clock Pp. 
M. The booklets are not valid on Sat- 
urdays, Sundays, and school holidays. 
Re Reduced Fares for School Children 
(D. C.) Formal Case No. 221, Order 
No. 898. 


Notwithstanding the absence of defi- 
nite information upon which to esti- 
mate a proper rate base, the Missouri 
commission determined, upon a ten- 
tative valuation of the Stover Tele- 
phone Exchange, not only that existing 
rates of the company were insufficient, 
but that increased rates proposed by 
the company were excessive. A com- 
promised schedule was accordingly or- 
dered to be put into effect. Re Stover 
Telephone Exchange (Mo.) Case No. 
7319. 


The Arizona commission is of the 
opinion that for the protection of the 
Wilmes Water Company, a guarantee 
deposit should be made by each con- 
sumer at the time of the connection of 
service in the amount of $5 cash. The 
company was ordered to keep a record 
of such deposits and to pay interest on 
them at the rate of 8 per cent per an- 
num. Re Wilmes Water System 
(Ariz.) Docket No. 3288-E-335, De- 
cision No. 5871. 


The New Jersey Suburban Water 
Company, by reason of the fact that 
the town of Kearny has recently de- 


cided to obtain a greater portion of the 
water supply for its distribution sys- 
tem from other sources, now finds that 
its 30-inch main has become greatly in 
excess of its present need for the ren- 
dition of service to some 306 individual 
premises. The New Jersey commis- 
sion, in determining the reasonableness 
of a charge for a wholesale supply for 
these remaining consumers, estimated 
the charge in an amount calculated to 
yield 73 per cent return on the hypo- 
thetical value of an 8-inch main which, 
it was said, would be amply sufficient 
for such remaining customers as well 
as for probable future needs in that 
territory. Re New Jersey Suburban 
Water Co. (N. J.) 


As the result of a severe prolonged 
economic depression, which has ma- 
terially affected the ability of a consid- 
erable portion of the residents of 
Phenix City, Alabama, to pay newly 
increased rates for water service, which 
had been approved by the Alabama 
commission and made effective on 
January 1, 1931, the Alabama Water 
Service Company, upon its own vol- 
untary submission to a request of the 
commission, was ordered to place into 
effect the former rates until such a 
time as the new rates could be adopt- 
ed without inflicting too great a hard- 
ship upon the community. Re Alabama 
a Service Co. (Ala.) Non-Docket 

07. 


The New York Court of Appeals has 
held that an order of the appellate di- 
vision of that state reversing a decision 
of the public service commission, re- 
garding the elimination of a grade 
crossing, but remitting the matter for 
a rehearing at which all parties might 
have an opportunity to present evi- 
dence, is not a court order appealable 
of right. The court ruled, however, 
that an appellate court’s review of an 
order of the public service commission 
for the elimination of grade crossings 
is restricted to a determination of 
whether the commission’s action was 
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arbitrary or capricious. Re New York 
Central Railroad Co. (N. Y. Ct. App.) 
No. 4007, 255 N. Y. 320, 174 N. E. 
695. 


Consent has been given by the Cali- 
fornia commission to the Southern 
California Gas Company to extend the 
term of its corporate existence from 
October 5, 1960, to February 15, 1981. 
The consent of the commission to an 
extension of the corporate existence of 
a public utility corporation is required 
under article XII, § 7 of the California 
Constitution. Re Southern California 
Gas Co. (Cal.) Decision No. 23421, 
Application No. 17216. 


The Colorado commission, in cancel- 
ing an amendment to a freight tariff 
of the Denver & Rio Grande Western 
Railroad Company operating in that 
state, predicated its findings and order 
upon the proposition that it is not prop- 
er for a carrier rendering switching 
service on industry or spur tracks with- 
in the switching limits of its station to 
make a charge for such service, when 
the carrier transports the commodity on 
a line haul ;—or, in other words, that 
the switching service rendered by the 
carrier on industry or spur tracks is 
not an additional or special service, but 
is a service incidental to the line haul. 
Former Chairman Bock dissented from 
the majority opinion. Re Denver & 
Rio Grande Western Railroad Co. 
(Colo.) I. & S. Docket No. 142, De- 
cision No. 3232. 


In granting the application of the 
Union Pacific Railroad Company for 
authority to abandon its agency station 
at River Bend, Elbert county, state of 
Colorado, the commission of that state 
said that there is no rule of law re- 
quiring a railroad company to main- 
tain a station agency merely for the 
purpose of holding up values of real 
estate, even though the railroad com- 
pany itself sold such real estate. Re 
Union Pacific Railroad Co. (Colo.) I. 
& S. No. 145, Decision No. 3246. 


Although rates approved by the 


Connecticut commission on March 3, 
1930, for the New Hartford Water 
Company were calculated to yield only 
6 per cent return on the historical cost 
value of about $52,000, the commis- 
sion has recently ordered a reduction 
so as to yield only 44 per cent return 
on that amount, where petitions of vari- 
ous consumers and _ organizations 
seemed to indicate that the new rates 
enforced a year ago were working un- 
due hardship on the community. This 
was shown by the fact that the total 
number of consumers had diminished 
from 210 to 172 in order to avoid the 
high minimum domestic charge of $21 
a year. Patrons discontinuing the 
service had gone back to well supply. 
The commission stated that since the 
company’s poor financial condition was 
due in a large measure to its own neg- 
lect of proper accounting and manage- 
ment, it should not impose an increase 
of rates so abrupt as to work a hard- 
ship on the community and drive away 
the remaining patronage. Re New 
Hartford Village Fire District et al. 
(Conn.) Docket Nos. 5565, 5566. 


A voluntary reduction in a number 
of classes of rates by the Houghton 
County Electric Light Company was 
approved by the Michigan commission 
without formal rate proceedings, with 
the distinct understanding that the com- 
mission’s action should not be con- 
strued as a determination of the rea- 
sonableness or unreasonableness of the 
company’s rates, which are at all times 
subject to complaint and investigation 
in accordance with the statutes. Re 
Houghton County Electric Light Co. 
(Mich.) D-951. 


A petition of the Muskegon Gas 
Company for increased rates was 
granted by the Michigan commission 
without formal investigation where it 
appeared that due to the failure of its 
natural gas supply the existing rates 
were not compensating the utility for 
the manufactured gas which it was 
obliged to use, and where evidence 
seemed to show that the increased rates, 
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if allowed, would yield less than 5.5 
per cent on the value of the useful 
property involved. Re Muskegon Gas 
Co. (Mich.) D-1350. 


A petition by the Clear Valley Tele- 
phone Company for an order restrain- 
ing the Monticello-Silver Creek Tele- 
phone Company from continuing to 
serve certain subscribers in the vicinity 
of Clearwater, Minnesota, was dis- 
missed by the Minnesota commission 
upon evidence that the respondent 
company had strung its circuits and 
installed telephone service prior to the 
enactment of Chap. 184, General Laws, 
1925, regulating the territorial rights 
of public utility companies in that 
state. Clear Valley Telephone Co. v. 
Monticello-Silver Creek Telephone Co. 
(Minn.) M-2068. 


The New Jersey commission, in 
granting a recent petition of the Jer- 
sey Central Power & Light Company 
to exercise the power of eminent do- 
main over certain lands in the county 
of Morris, was of the opinion that an 
electric company was not confined by 
the law of that state to the acquisition 
of lands under such proceedings in fee 
simple. “In fact,” said the commis- 
sion, “we are of the opinion that a com- 
pany should not condemn a greater in- 
terest in land than that which is rea- 
sonably necessary for the purposes ex- 
pressed in the statute.” Re Jersey Cen- 
tral Power & Light Co. (N. J.) 


A recent ruling of the Washington 
commission involved a situation very 
much similar to the Railway Express 
Agency decision of the Ohio Supreme 
Court mentioned in Pusiic UTILITIES 
ForTNIGHTLY, April 2nd issue, at p. 
444, but it turned out quite differently. 
The Washington case arose when a 
motor carrier, operating in connection 
with a railway express agency in the 
business of picking up and delivering 
moving picture films between Tacoma 
and Seattle since 1916, sought a cer- 
tificate for an all motor route between 
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the two cities. Prior to that it had 
used first an electric interurban rail- 
way, and then a ferry, but both serv- 
ices had been successively abandoned. 
The commission refused the applica- 
tion in view of the fact that existing 
motor carriers were rendering adequate 
service along the proposed route and 
could handle the business. The com- 
mission said that the abandonment of 
an electric railway service or a ferry 
service does not give an “express” car- 
rier any greater right than anyone else 
to establish an “all-motor” route to 
continue its business. Re Callender 
(Wash.) Application D-719, Order 
M.V. No. 2803, Hearing No. 559. 


The Wisconsin commission has ap- 
proved the application of the public 
utilities commission of Manitowoc for 
authority to revise its power rates. 
The new schedule contains a clause 
governing the minimum charge at times 
of reduced power installation which is 
based on the theory that minimum 
charges should not be entirely avoided 
during partial temporary disconnection. 
There is also a short-term power rate 
clause providing an excess charge over 
the regular rate ranging from 30 per 
cent the first month to 2 per cent for 
the sixth to eleventh months inclusive. 
The power-factor clause provides a 
small percentage of excess charge for 
customers for the power factor of less 
than 80 per cent, and a small credit for 
customers with a higher power factor. 
Re Manitowoc Public Utilities Com- 
mission (Wis.) U-4089. 


The supreme court of New Jersey 
has ruled that the commission of that 
state is empowered to regulate cross- 
ings of railroads whether at grade or 
otherwise, and that such powers include 
authority to order the widening of a 
highway underpass. The statute was 
also held constitutional. Erie Railroad 
Co. v. Board of Public Utility Commis- 
sioners et al. (N. J. Sup. Ct.) No. 205, 
153 Atl. 268. 


Norre.—The cases above referred to will be published in full or abstracted 
in Public Utilities Reports. 
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GEORGIA PUB. SERV. COM. v. GEORGIA POWER CO. 


GEORGIA SUPREME COURT 


Georgia Public Service Commission 


Vv. 
Georgia Power Company 
[No. 8118.] 
(— Ga. —, — S. E. —) 


The issuance by a Commission of a notice in the form of a “nisi rule 
to a utility company to appear before it to show cause why the Commis- 
sion should not order it to reduce rates throughout its field of operation 
to the same level voluntarily established by the company in a particular 
community where a municipal plant was competing with it, was held not 
to constitute evidence of prejudgment on the part of the Commission to 
the extent of warranting the issuance of an injunction to restrain the 
Commission from proceeding further with its deliberations. 


[February 9, 1931.] 





Kr to review a decision of a lower court overruling a 

demurrer filed by the Public Service Commission to an 

application by an electric company for an injunction to restrain 

the Commission from proceedings relating to rates; lower court 
reversed. 


The order of the Georgia Public 
Service Commission, a copy of which 
is attached to the petition of the 
Georgia Power Company, is a rule 
nisi, and the court was without au- 
thority to enjoin the Commission 
from investigations pursuant thereto. 
The court erred in overruling the gen- 
eral demurrer to the petition. 

The petition of the Georgia Power 
Company, hereinafter called the Com- 
pany, in so far as is germane to the 
issue to be decided by this court, al- 
leges as true the following facts: 
That on August 1, 1930, and about 
seventeen years prior thereto, the 
Company was engaged in supplying 


electric energy and power service in 
the city of Cordele, Crisp county, 
Georgia, and had invested in its busi- 
ness several hundred thousand dollars 
with an annual income of about eighty 
thousand dollars; that the maximum 
rate to be charged and which was 
charged for its service had been fixed 
by the Georgia Public Service Com- 
mission, hereinafter called the Com- 
mission, as a reasonable rate. 

That within a few months prior to 
August 1, 1930, the city of Cordele 
installed a plant for the distribution 
and sale of electric power and energy 
within the city of Cordele and to the 
customers then being served by the 
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Company, and in so doing had con- 
structed a distributing system upon its 
streets immediately adjacent to, cross- 
ing and paralleling the electric light 
and power poles, lines, and system of 
the Company and also constructed its 
wires and lines into the houses and 
premises of the customers of the 
Company. 

The system installed by the city of 
Cordele was constructed from funds 
derived from the sale of municipal 
bonds and other funds collected from 
its taxpayers. The electrical energy 
used in the municipal system installed 
by the city of Cordele was being ob- 
tained from a generating station 
owned by Crisp county and construct- 
ed by it from the proceeds of its bonds 
and other funds derived from the tax- 
payers of the county. 

About this time the authorities of 
the city of Cordele began to solicit 
customers of the Company, urging 
them to discontinue doing business 
with the Company and instead to re- 
ceive electric service from the city of 
Cordele; that the customers of the 
Company were subjected to social 
pressure and fear of ostracism and 
business boycott should they refuse 
to purchase service from the city of 
Cordele. 

The fact that the business so con- 
ducted by the city of Cordele, was 
exempt from the regulation and con- 
trol by the Commission and the busi- 
ness of the Company was subjected to 
the regulations and rules of the Com- 
mission in its maximum rates, serv- 
ice, capitalization, creation of debts, 
and other restrictions, made the com- 
petition of city of Cordele with the 
Company unfair and inequitable. 

With this situation prevailing the 
P.U.R.1931B. 


city of Cordele arbitrarily made its 
rates 10 per cent under those being 
charged by the Company, the Com- 
pany at that time charging the maxi- 
mum rate as fixed by the Commission. 
Whereupon, the Company was forced, 
in order to protect its property and 
meet such competition, to reduce its 
rates and, did, on or about the 20th 
of August, 1930, announce a reduc- 
tion of approximately thirty-five per 
cent, in its average charges. The new 
rate so announced was offered uni- 
formly for the service under the same 
or similar circumstances without any 
distinction or discrimination whatso- 
ever and applied throughout the en- 
tire territory served by the city of 
Cordele and were the same to every 
user affected by the condition created 
by the city of Cordele. 

The Company announced a reduc- 
tion in its rate as above stated, where- 
upon, the Commission issued the 
order, a copy of which is attached to 
the bill of the Company and marked 
Exhibit “A” as follows: 


“GrorGIA Pusiic SERVICE 
CoMMISSION 


ATLANTA 
“August 22, 1930. 


“In Re: Rule Nisi to Georgia Power 
Company to show cause why present 
rates voluntarily made applicable to 
the city of Cordele, Georgia, should 
not be made uniform throughout the 
territory served in Georgia. 
“Whereas, the Commission is in re- 
ceipt of notice by Georgia Power 
Company that said Company has 
voluntarily put into effect rates ap- 
plicable in the city of Cordele, Georgia, 
considerably lower than similar rates 
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for similar service now prevailing 
over the territory throughout Georgia ; 
and whereas, with the effective re- 
sults of such rates, discrimination in- 
evitably follows: It is therefore, 

“Ordered: The Georgia Power 
Company is hereby required to show 
cause, if any it can, why the recent 
rates voluntarily made applicable to 
the general public in the city of Cor- 
dele should not be made effective 
throughout the territory served by 
said Company. 

“Ordered further: Said hearing as 
herein provided for will be held at 
office of the Georgia Public Service 
Commission on the second day of 
September, 1930, at 10 o’clock A. M. 
at which time all parties at interest 
will be given the opportunity of being 
heard. 

“By order of Georgia Public Service 
Commission. 
(sd) “Jas. A. Perry, Chairman. 
(sd) 
“Robt. N. Springfield, Secretary.” 

Upon this notice being served upon 
the Company it presented its petition 
and obtained a temporary restrain- 
ing order enjoining the Commission 
from proceeding further in the prem- 
ises. 

The Commission filed a general 
demurrer to the petition of the Com- 
pany, which demurrer the court over- 
ruled and the case came to this court 
for review of the question as to 
whether the court erred in overruling 
the general demurrer. 


GARDNER, J.: As we view the case, 
the controlling issue to be determined 
is whether the order, a copy of which 
is attached to the bill of the Company 
and marked exhibit “A,” is a rule 
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nisi. Counsel for the Company 
earnestly insist that without an op- 
portunity of being heard and without 
evidence, the Commission found: 

“(a). That the rates established 
in Cordele by the Company were 
voluntarily established. 

“(b) That the establishment of 
those rates inevitably constitutes dis- 
crimination. 

“(c) Upon such facts held and de- 
termined by the Commission without 
a hearing, the Company is ordered to 
show cause why the rates which the 
Commission has held the Company 
had voluntarily established in Cordele, 
and which the Commission also with- 
out a hearing has held inevitably 
causes discrimination, should not be 
made effective throughout the state of 
Georgia ; even though other cities and 
other localities were not in any way 
affected by the competitive condition 
prevailing in Cordele.” 

We do not feel that the notice is 
susceptible of such construction under 
the facts of the case. Construing it 
as a whole it is a rule nisi. 

We cannot agree with the con- 
clusions reached by the Company as 
set out in section (a) above quoted. 
The order does not recite as a fact 
that the reduction was voluntary, but 
states merely that the Company had 
notified the Commission that the rates 
had been voluntarily reduced. No- 
where in the petition of the Company 
is there any denial that such a notice 
had been given by the Company to the 
Commission. 

Granting that the words “with the 
effective result of such rates, discrim- 
ination inevitably follows” are inapt, 
yet the entire notice would not be 
void. We cannot sustain the con- 
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clusions of the Company, as set forth 
in section (b) quoted above, that these 
words show that the Commission had 
prejudged the case, for, even if these 
words indicated that the Commission 
had adjudged that discrimination 
would follow, still, it is only unjust 
discriminations that are prohibited. 
Nowhere in the order is it stated that 
the result of reducing the rates would 
or did work any unjust discrimina- 
tion. The question as to the justness 
of the discrimination was left open, 
and it is only where unjust discrim- 
inations are found to exist that the 
Commission is authorized to interfere. 
Public Service Commission v. Atlanta 
& West Point R. Co. (1927) 164 Ga. 
822, 835, P.U.R.1928B, 136, 139 S. 
E, 725. 

Moreover, § 2670-(3) of the Civil 
Code of Georgia (Michie) provides 
as follows: 

“In the investigations, prepara- 
tions, and hearing of cases, the Com- 
mission shall not be bound by the 
strict, technical rules of pleading and 
evidence, but it may exercise such dis- 
cretion as will facilitate its efforts to 
ascertain the facts bearing on the 
rights and justice of the matter be- 
fore it.” 


We are unaware of any particular 
form of notice which the Commission 
should issue calling for an investiga- 
tion. Should it be said that the notice 
was so defective as to be null and void, 
it could be entirely ignored by the 
Company, or brought into question if 
and when any damage resulted to the 
Company by reason thereof. This 
court held in the case of Long v. Rail- 
road Commission (1916) 145 Ga. 
353, 355, 89 S. E. 328. 

“The court properly refused to en- 
join the Commission from consider- 
ing the rules and regulations set out 
in the exhibit to the petition. A court 
will not undertake in advance to en- 
join one from considering whether or 
not he will perform a certain act. 
Should the Railroad Commission ac- 
tually promulgate the rules which they 
propose to consider, and threaten to 
enforce them or put them in a form 
to be enforced, the question as to their 
power under the laws and the Consti- 
tution to do this may be raised and 
reviewed.” 

The court erred in overruling the 
general demurrer. 

Judgment reversed. Beck, P. J., 
and Gardner, Eve, Graham, and Per- 
sons, JJ., concur. 





UNITED STATES SUPREME COURT 


Railway Express iis Incorporated 


etait of Virginia 
[No. 55.] 
(— U. S. —, — L. ed. —, — Sup. Ct. Rep. —.) 


Constitutional law — Presumption favoring Commission — Foreign corporation. 
1. The refusal of a state, through its Corporation Commission, to grant 
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a foreign utility a certificate to do intrastate business unless the latter 
incorporates within the state, will be presumed to be constitutional, in the 
absence of substantial evidence that such action would impose a burden on 


interstate commerce, p. 229. 


Constitutional law — Fourteenth Amendment — Requirement of local tincorpora- 


tion. 


2. A state constitutional provision, requiring foreign utilities to submit 
to local incorporation before doing intrastate business, does not offend 
the guarantee of equal protection afforded by the Fourteenth Amendment 
as depriving such utilities of the right of recourse to Federal courts on 
grounds of diversity of citizenship, p. 230. 


[February 2, 1931.] 
FS gs from a decree of the supreme court of appeals of 
Virginia, sustaining an order of the Corporation Com- 
mission of that state, denying a certificate of convenience and 
necessity to a railway express carrier; decree affirmed. 


APPEARANCES: Albert M. Har- 
tung, of New York City, for appel- 
lant; Collins Denny, Jr., of Richmond, 
Virginia, for appellee. 


Mr. Justice Hotmes delivered the 
opinion of the court: This is an ap- 
peal from a judgment of the supreme 
court of appeals of Virginia affirming 
an order of the Corporation Commis- 
sion that denied to the appellant a cer- 
tificate of authority to do an intrastate 
express business in Virginia. (1929) 
153 Va. 498, 150 S. E. 419. The ap- 
pellant was incorporated in Delaware, 
in December, 1928, and was given by 
its charter not only power to engage 
in international, interstate and intra- 
state express business, but other most 
extensive ones to own personal and 
real property and to engage in other 
collateral undertakings. Its stock was 
to be owned by railroad corporations. 
It has bought the business and as- 
sumed the liabilities of the American 
Railway Express Company, and is an 
agency of railroads throughout the 
United States. The appellant’s right 
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to do interstate business is not ques- 
tioned, but it was held by the supreme 
court of appeals that being a foreign 
corporation created since the Constitu- 
tion of the state went into effect in 
1902, it was prohibited by that instru- 
ment from doing intrastate express 
business by the plain words of section 
one hundred and sixty-three. The ap- 
pellant says that so construed the pro- 
hibition is a direct burden upon the 
interstate commerce which is its prin- 
cipal business, and, therefore, is void. 
It also invokes the Fourteenth 
Amendment for some help. 

[1] There is not here, as there was 
in Western U. Teleg. Co. v. Kansas 
ex rel. Coleman (1910) 216 U. S. 1, 
54 L. ed. 355, 30 Sup. Ct. Rep. 190, 
and Pullman Co. v. Kansas ex rel. 
Coleman (1910) 216 U. S. 56, 54 L. 
ed. 378, 30 Sup. Ct. Rep. 232, a de- 
liberate attempt to use the state’s pow- 
ers as the means for attaining the un- 
constitutional result of taxing prop- 
erty outside the state. Western U. 
Teleg. Co. v. Foster, 247 U. S. 105, 
114, 62 L. ed. 1006, 1016, P.U.R. 
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1918D, 865, 38 Sup. Ct. Rep. 438, 1 
A.L.R. 1278. Virginia is not at- 
tempting to go beyond its power by 
indirection or to take anything from 
anybody. It simply is refusing to 
grant a foreign corporation a permit 
to transact local business without tak- 
ing out a charter from the jurisdic- 
tion within which that business must 
be done. There is no substantial evi- 
dence that the refusal would impose a 
burden on interstate commerce and it 
is presumed to be constitutional. 
O’Gorman & Young v. Hartford Fire 
Ins. Co. (1931) — U. S. —, 75 L. 
ed. —, 51 Sup. Ct. Rep. 130. We 
may add that as suggested by the 
state court the difficulties created 
by the Constitution of Virginia prob- 
ably will not prove hard to over- 
come when it is found that they must 
be met. 


[2] The objection based on the 
Fourteenth Amendment is that the re- 
quirement of the Virginia Constitu- 
tion deprives the appellant of its right 
to sue in the Federal courts and to re- 
move suits to them on the ground of 
diversity of citizenship. This plainly 
is inaccurate. The appellant is not 
deprived of any rights. It can do all 
that it ever could. If it sees fit to ac- 
quire a new personality under the laws 
of Virginia it cannot complain that the 
new person has not the same rights 
as itself. Of course, there can be no 
suggestion here that the clause in the 
state Constitution was adopted for a 
sinister end. And, unless it was, the 
inability of the new state corporation 
to do all that the appellant could have 
done is only the legitimate incident of 
a legitimate act. 

Judgment affirmed. 





WISCONSIN RAILROAD COMMISSION 


Re Wisconsin Michigan Power Company 
et al. 


[U-3954.] 


Municipal plants — Indeterminate permit — Proprietary capacity of city. 
1. The power given a municipality to own and operate a utility plant is 
not a delegation of sovereign power to a municipality to act in a govern- 
mental capacity, but it is the grant of a right to a municipality to act in 
a proprietary capacity, which is in the nature of a franchise to the extent 
that it permits the municipality to hold an indeterminate permit, protecting 
it in its proper field of operation from competition from other utilities 
whether publicly or privately owned, p. 235. 

Monopoly and competition — Protection under indeterminate permit. 
2. An indeterminate permit held by a utility to operate in any municipality 
vests in the holder the exclusive right to serve the entire municipality, 
except in cases where two or more utilities hold such permits in the same 
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municipality, in which case the holders of such permits have, as against 
third persons, exclusive rights to render service in the municipality, p. 


239. 


Franchises — Right of incorporated municipalities. 
3. A statute granting to a utility franchise rights upon actual operation 
does not take effect within the corporate limits of cities and villages, where 
such territory has not been impressed with such a franchise before the 
incorporation of the cities or villages, p. 240. 


Monopoly and competition — Indeterminate permit held by city — Incorporation 


of new city. 


4. A city rendering, as a. public utility, electric service in a territory with- 
in which another municipality was later created was held to have obtained, 
automatically, an indeterminate permit to serve in the municipality sub- 
sequently formed the instant it was incorporated, p. 240. 


Public utilities — Free electric service as affecting status. 

5. A corporation that supplies electric service gratuitously does not there- 
by obligate itself to serve the public, p. 241. 

Monopoly and competition — Indeterminate permits — Failure of utility status. 
6. An electrical utility, claiming to hold an indeterminate permit to operate 
in an incorporated village by virtue of public service operation prior to 
such incorporation of the village rendered by a former private company 
to which the utility had succeeded, was held not to have any authority 
to operate in such municipality where evidence showed that its predeces- 
sor had not rendered true public service, but had merely supplied elec- 
tricity gratuitously, and that such predecessor was not the kind of a 
corporation to which a state franchise to operate an electrical utility could 


be granted, p. 241. 


[January 26, 1931.] 


NVESTIGATION by the Commission on its own motion into 

alleged violations of territorial rights by several electrical 

utilities in the same village; one utility ordered to cease and 
desist from further operation. 


By the Commission: The Com- 
mission having been informed that the 
Wisconsin Michigan Power Com- 
pany, the city of Kaukauna as an elec- 
tric utility, and the South Shore Util- 
ity Company, were engaged in fur- 
nishing electric service to or for the 
public within the incorporated village 
of Combined Locks under claim of 
legal authority, and the records of the 
Commission not disclosing that a dec- 
laration of public convenience and ne- 
cessity authorizing the operation of 


either of said utilities as a second pub- 
lic utility in said village had ever been 
issued, an order for hearing and no- 
tice of investigation were issued on 
March 4, 1930, on motion of the Com- 
mission, upon the question whether 
either of the above named utilities was 
operating in said village in violation 
of law. 

Hearings were held at Kaukauna, 
Wisconsin, on May 7, June 2, and 
October 13, 1930. Wisconsin Michi- 
gan Power Company was represented 
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at the hearings by Homer H. Benton, 
Kaukauna Municipal Electric Utility 
by Joseph W. Lefevre and G. L. 
Mooney, and South Shore Utility 
Company by Suel O. Arnold and J. 
P, Frank. 

On May 17, 1929, the Commission 
entered an order in its file number 
U-3767, setting forth an agreement 
which had been entered into between 
the Wisconsin Michigan Power Com- 
pany and the Kaukauna Municipal 
Electric Utility as to the territory to 
be served by each of them in the town 
of Buchanan and village of Combined 
Locks. Each of these utilities claimed 
that it was operating under an inde- 
terminate permit in the town of Bu- 
chanan and in the village of Combined 
Locks. 


Facts Relating to the Rights of the 
Wisconsin Michigan Power Com- 
pany 
The evidence introduced in this case 

and the files of the Commission dis- 

close the following facts as to the 
claim of the Wisconsin Michigan 

Power Company that it is operating 

under an indeterminate permit in the 

village of Combined Locks. The 

Wisconsin Traction, Light, Heat and 

Power Company, the corporate entity 

which now bears the name “Wiscon- 

sin Michigan Power Company” was 
organized under Chap. 180 of the 

Statutes, for the purpose of furnish- 

ing electric light and power. The 

corporation served its first customer 
in the town of Buchanan commencing 
on December 15, 1915. Four ad- 
ditional customers were given service 
in this town in 1917, one in 1918, and 

three in 1919. 

On August 3, 1920, certain terri- 
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tory in the town of Buchanan was in- 
corporated as the village of Combined 
Locks. The Wisconsin Michigan 
Power Company is now serving with- 
in the corporate limits of the village 
of Combined Locks thirteen customers 
whom the Wisconsin Traction, Light 
Heat and Power Company served in 
the same territory before the village 
was incorporated. Two of these cus- 
tomers were given service on April 
26, 1919, ten other customers were 
added in 1919, and one on June 19, 
1920. On August 31, 1923, the Wis- 
consin Traction, Light, Heat & Pow- 
er Company entered into a 10-year 
contract with the village of Combined 
Locks to furnish certain street light- 
ing service. Service is being rendered 
at this time under this contract. 

The corporation now known as the 
“Wisconsin Michigan Power Com- 
pany” has served continuously in the 
town of Buchanan since December 15, 
1915, and in the territory which is 
now included within the corporate 
limits of the village of Combined 
Locks since April 26, 1919. This cor- 
poration has at all times since Decem- 
ber 15, 1915, held itself out as fur- 
nishing electric light and power to the 
public in the town of Buchanan, and 
has at all times since April 26, 1919, 
held itself out as furnishing electric 
light and power to the public in the 
territory which is now included with- 
in the corporate limits of the village 
of Combined Locks. 


Facts Relating to the Rights of the 
Kaukauna Municipal Electric Util- 
ity 
The evidence introduced in this case 

and the files of the Commission dis- 

close the following facts as to the 
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claim of the Kaukauna Municipal 
Electric Utility that it is operating 
under an indeterminate permit in the 
village of Combined Locks. On De- 
cember 28, 1911, the city of Kaukauna 
acquired under the provisions of the 
statutes relating to the acquisition of 
public utilities by municipalities, the 
property of the Kaukauna Gas, Elec- 
tric Light and Power Company, a do- 
mestic corporation organized as an 
electric light and power company, 
which at that time was rendering serv- 
ice in the city of Kaukauna, the vil- 
lage of Little Chute, and the town of 
Buchanan. At that time there was no 
other electric utility serving in the 
town of Buchanan. 

The Kaukauna Gas, Electric Light 
and Power Company was serving the 
Henry Schulde property in the town 
of Buchanan in 1904 and was serving 
this property in 1906. The said com- 
pany served continuously in the town 
of Buchanan from 1905 to December 
28, 1911, at which time the property 
was acquired by the city of Kaukauna. 
On December 28, 1911, the Kaukauna 
Municipal Electric Utility was serving 
four customers in the town of Bu- 
chanan, and it has served in the town 
continuously from that date to the 
present time. Two additional cus- 
tomers were given service in 1914, 
one in 1915, and five in 1916. On 
May 6, 1919, certain territory in the 
town of Buchanan was annexed to the 
city of Kaukauna. At the time of the 
annexation of this territory the Kau- 
kauna Municipal Electric Utility was 
serving two customers in the town of 
Buchanan on property not included 
within the territory which was an- 
nexed to the city, and these two prop- 
erties have been served continuously 


from 1916 to this date. At the present 
time the city of Kaukauna is serving 
102 customers in the town of Bu- 
chanan and has been furnishing cer- 
tain street lighting service in the town 
since 1923, this service being paid for 
by Outagamie county. None of the 
service hereinbefore referred to as 
having been rendered by the Kaukau- 
na Municipal Electric Utility or its 
predecessor in the town of Buchanan, 
was rendered in territory which is now 
included within the corporate limits 
of the village of Combined Locks. 
On September 6, 1916, a written 
contract was entered into between the 
city of Kaukauna, through its electric- 
al department, and the Combined 
Locks Paper Company, which was a 
corporation operating paper and pulp 
mills in the community of Combined 
Locks, town of Buchanan, by which 
contract the company was to purchase 
electrical energy from the city of Kau- 
kauna. The Kaukauna Municipal 
Electric Utility first served the Com- 
bined Locks Paper Company under 
this contract on June 18, 1917, and 
this contract is still in force. The 
plant of the Combined Locks Paper 
Company was located in territory 
which was included within the cor- 
porate limits of the village of Com- 
bined Locks upon the incorporation of 
that village. At the present time the 
Kaukauna Municipal Electric Utility 
is furnishing certain street lighting 
service in the village of Combined 
Locks, is serving the village hall, 
school house, hall at village park, and 
is also serving five other customers 
The Kaukauna Gas, Electric Light 
and Power Company held itself out 
as a public utility in the town of Bu- 
chanan at all times after it commenced 
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furnishing service in that town until 
its property was acquired by the city 
of Kaukauna. The Kaukauna Munic- 
ipal Electric Utility has held itself out 
as a public utility in the town of Bu- 
chanan at all times since it commenced 
furnishing service in said town, and 
has held itself out as a public utility 
in the village of Combined Locks at 
all times since the incorporation of 
that village. 


Facts Relating to the Rights of the 
South Shore Utility Company 


The evidence introduced in this case 
and the files of the Commission dis- 
close the following facts as to the 
claim of the South Shore Utility Com- 
pany that it has a legal right to con- 
tinue rendering service as a public 
utility in the village of Combined 
Locks. 

On January 18, 1929, the village of 
Combined Locks passed an ordinance 
authorizing the South Shore Utility 
Company to occupy streets, highways, 
and public places in the village for the 
purpose of supplying electric current. 
This is the only franchise ever grant- 
ed for such service by the village of 
Combined Locks. The South Shore 
Utility Company, which was organ- 
ized as a Wisconsin corporation, for 
the purpose of furnishing electric light 
and power, in 1925, claims to have 
succeeded to the public utility rights 
of the Combined Locks Paper Com- 
pany, and claims that the Combined 
Locks Paper Company operated as a 
public utility in the territory which 
is now included within the corporate 
limits of Combined Locks from 1917 
to the time that its rights were ac- 
quired by the South Shore Utility 
Company. 
P.U.R.1931B. 


In April, 1917, the Combined Locks 
Paper Company was supplying electric 
current to two street lights in the 
neighborhood of the houses owned by 
the company in the community of 
Combined Locks, town of Buchanan, 
and this service was rendered by the 
Combined Locks Paper Company 
until January or February, 1930, and 
since that time has been rendered by 
the Kaukauna Municipal Electric 
Utility. 

In 1921 a group of houses in the 
village of Combined Locks, about 
thirty-one in number, belonging to the 
Combined Locks Paper Company, 
were furnished electric current by that 
company. This group of houses was 
served continuously by the Combined 
Locks Paper Company from that time 
until January or February, 1930, and 
since that time has been served by the 
South Shore Utility Company. When 
the Combined Locks Paper Company 
was serving these houses, the charge 
for service was included in the rent, 
and the rent for each house was in- 
creased $2 per month when electric 
service was first given to these houses 
in 1921. These houses are still the 
property of the Combined Locks Paper 
Company. Meters were first installed 
in them in January, 1930. There is 
some evidence in the record to indi- 
cate that the tenants of these houses 
were employees of the Combined 
Locks Paper Company, but the record 
does not disclose that such was the 
fact in all cases. 

A boarding house which was the 
property of the Combined Locks 
Paper Company, received service from 
that company in 1917, and was served 
continuously by it until January, 
1930, and since that time has been 
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served by the South Shore Utility 
Company. There is no evidence that 
any charge was ever made for the 
service to the boarding house while it 
was being served by the Combined 
Locks Paper Company. 

The church and the priest’s house 
first received service from the Com- 
bined Locks Paper Company in 1924, 
have been served continuously since 
that time, and are now being served 
by the South Shore Utility Company. 
The legal title to the church property 
is in the Combined Locks Paper Com- 
pany, and the priest’s house is the 
property of the congregation. There 
is some conflict in the testimony as to 
whether a charge was first made for 
service to the church and the priest’s 
house in May, 1928, or in January, 
1930. 

The village hall, school house, and 
hall at village park, which are now 
being served by the city of Kaukauna, 
were served by the Combined Locks 
Paper Company from 1924 until the 
service was taken over by the city of 
Kaukauna. The Combined Locks 
Paper Company never charged the vil- 
lage for any electric service rendered 
to it until May, 1928. 

A customer by the name of George 
Hartjes who has been served by the 
Kaukauna Municipal Electric Utility 
since February 1, 1930, and who, 
prior to that time received service 
from the Combined Locks Paper 
Company, was the owner of the prop- 
erty on which he was served. It 
would appear from the evidence that 
George Hartjes was served from a 
line which ran out to the hall at the 
village park and that this line was 
owned jointly by the Combined Locks 
Paper Company and the village. The 


record does not disclose when George 
Hartjes first received service, or that 
any charge was made for the service 
given him by the Combined Locks 
Paper Company. 

A customer by the name of Lewis 
DeCoster, who has been receiving 
service from the Kaukauna Municipal 
Electric Utility since February 21, 
1930, prior to that time was served 
by the Combined Locks Paper Com- 
pany, which extended service to 
him in the latter part of 1925. The 
record does not disclose whether a 
charge was made for this service by 
the Combined Locks Paper Com- 
pany. 

To sum up the evidence in regard 
to the service rendered by the Com- 
bined Locks Paper Company, it ap- 
pears that the company made a charge 
to tenants of houses belonging to it 
and located near its plant by adding 
$2 per month to the rent of each house 
when it commenced supplying electric 
current to these houses in 1921. The 
record does not show that the Com- 
bined Locks Paper Company made 
any charge before January 1, 1928, 
for electric current supplied by it to 
any property which did not belong 
to it. 

The South Shore Utility Company 
commenced rendering service in the 
village of Combined Locks on Janu- 
ary 14, or 15, 1930, and is now serv- 
ing thirty-five customers in the vil- 
lage. These customers are all meter 
customers and regular bills are 
rendered to them for service. 

[1] The South Shore Utility Com- 
pany contends that the city of Kau- 
kauna could not acquire an indeter- 
minate permit as that term is defined 
in the statutes, because a municipality 
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can neither hold nor acquire an inde- 
terminate permit to serve outside of 
its corporate limits. Our attention is 
called to the fact that in subsection 
(1) of § 196.01 of the Statutes of 
1927, a town, city, or village is in- 
cluded within the definition of a pub- 
lic utility, and that the definition of an 
indeterminate permit contained in 
subsection (5) of the same section, 
does not include a town, city, or vil- 
lage as the grantee of an indeterminate 
permit. Our attention is also called 
to the provision contained in the defi- 
nition that an indeterminate permit 
expires when the municipality exer- 
cises its option to purchase. Subsec- 
tion (5) of § 196.01 of the Statutes 
of 1927 reads as follows: 

“The term ‘indeterminate permit’ 
as used in §§ 196.01 to 197.10, in- 
clusive, shall mean and embrace every 
grant, directly or indirectly, from the 
state, to any corporation, company, 
individual, association of individuals, 
their lessees, trustees or receivers ap- 
pointed by any court whatsoever, of 
power, right or privilege to own, 
operate, manage, or control any plant 
or equipment or any part of a plant 
or equipment within this state for the 
production, transmission, delivery or 
furnishing of heat, light, water, or 
power, either directly or indirectly, to 
or for the public, which shall continue 
in force until such time as the munici- 
pality shall exercise its option to pur- 
chase as provided in §§ 196.01 to 
197.10, inclusive, or until it shall be 
otherwise terminated according to 
law.” 

The wording of this section of the 
Statutes of 1927 is the same as the 
wording of the corresponding section 
as enacted in 1907. In the Statutes 
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of 1929, § 196.01 (5) reads as fol- 
lows: 

“ ‘Indeterminate permit’ means and 
embraces every grant, directly or in- 
directly, from the state to any public 
utility, of power, etc.” 

However, for the purposes of this 
case, we shall consider the section as 
it read at the time the city of Kau- 
kauna acquired its rights. 

The South Shore Utility Company 
also contends that a municipal cor- 
poration cannot hold an indeterminate 
permit because that presupposes the 
grant of a franchise, and that the pow- 
er given to a municipal corporation to 
own and operate a public utility is not 
a franchise but a delegation of power 
to a municipality to act in a govern- 
mental capacity. 

Chapter 197 of the Statutes of 
1929 and the corresponding sections 
under which the property of the Kau- 
kauna Gas, Electric Light and Power 
Company was acquired by the city of 
Kaukauna in 1911, grant to a munici- 
pality the right, when certain con- 
ditions are complied with, to acquire 
the property of any public utility oper- 
ating under an indeterminate permit. 
The statutes give the municipality the 
power to operate the plant in the mu- 
nicipalities in which the plant so ac- 
quired is situated. This power given 
the municipality to own and operate 
the plant is not a delegation of sover- 
eign power to the municipality to act 
in a governmental capacity, but is the 
grant of a right to the municipality to 
act in a proprietary capacity. Our 
supreme court has repeatedly held that 
a city rendering commercial lighting 
service is acting, not in a governmen- 
tal, but in a private capacity. In Wis- 
consin Traction, Light, Heat & P. Co. 
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v. Menasha (1914) 157 Wis. 1, 10, 
145 N. W. 231, the court said: 

“A city in lighting its streets and 
public buildings is performing a gov- 
ernmental function. . On the 
other hand, when a city engages in 
the business of supplying light to 
private consumers, it is performing a 
proprietary or private function. 

The two kinds of business are sep- 
arate and distinct.” 

In New Orleans v. New Orleans 
Water Works Co. (1891) 142 U. S. 
79, 91, 35 L. ed. 943, 12 Sup. Ct. Rep. 
142, the court recognized the fact that 
a municipal corporation acting in a 
private capacity may contract with its 
sovereign, stating as follows that a 
municipal corporation, being a mere 
agent of the state, stands in its gov- 
ernmental or public character, in no 
contract relation with its sovereign, at 
whose pleasure its charter may be 
amended, changed, or revoked with- 
out the impairment of any constitu- 
tional obligation; but such a corpora- 
tion, in respect to its private or pro- 
prietary rights and interests, may be 
entitled to constitutional protection. 

When the municipality operated the 
plant it had acquired, the franchise 
vested in the municipality acting in its 
proprietary capacity, in the munici- 
palities in which the plant was 
situated. 

The question is whether § 196.50 
has the effect of protecting a public 
utility operated by a municipality 
under a franchise granted to it by the 
state, from competition, or merely has 
the effect of protecting a privately 
owned utility from competition. Sub- 
section (1) of said section reads in 
part’as follows: 

“No license, permit, or franchise 
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shall be granted to own, operate, 
any plant or equipment 

in any municipality, where there is in 

operation under an indeterminate per- 

mit a public utility engaged in similar 

service, etc.” 

If the municipality to which the 
franchise is granted by the state be a 
city or village, it is not a matter of 
much concern whether that franchise 
is held to protect the municipal utili- 
ty, under § 196.50, from competition 
within the corporate limits of such 
city or village or not, because a public 
utility cannot secure a franchise to op- 
erate in a city or village, after it has 
once been incorporated, from the state, 
under § 180.17, but must secure the 
franchise from the city or village, and 
the city or village would thus be able 
to protect itself from competition 
within its corporate limits, by refus- 
ing to grant a franchise. However, 
in determining whether the legislature 
intended that a franchise granted to a 
municipality when it is operating a 
public utility it has acquired or con- 
structed should be held to protect the 
municipal utility from competition, 
we must consider what the effect 
would be in a case where a town was 
operating a public utility if the fran- 
chise under which the town was op- 
erating were not held to protect the 
municipal utility from competition. 
Section 180.17 confers upon a domes- 
tic corporation organized as an elec- 
tric light and power company, a state 
franchise, which vests whenever it is 
exercised in any town. Thus if the 
franchise granted to the municipal 
utility did not protect it from compe- 
tition, a private corporation could se- 
cure a franchise in the town and com- 
pete with the town’s own utility in 
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rendering service. We do not believe 
that a construction of § 196.50 that 
would allow such a situation to exist 
would give effect to the intention of 
the legislature in enacting that sec- 
tion. 

In “Black on Interpretation of 
Laws,” at p. 132, the following rule 
of construction is set forth: 

“In construing a statute, of whatev- 
er class it may be, an interpretation 
must never be adopted which will ren- 
der the act ineffectual or defeat its 
purpose, if it will admit of any other 
reasonable construction; but, on the 
contrary, the legislative intention to 
make an efficient and enforceable law 
must be presumed, and the construc- 
tion must be such as to give it force 
and effect and accomplish the purpos- 
es for which it was designed.” 

In Wisconsin Traction, Light, Heat 
& P. Co. v. Menasha (1914) 157 Wis. 
1, 8, 145 N. W. 231, referring to the 
Public Utilities Law, the court said: 

“One of the main purposes of the 
law was to avoid duplication, and it 
was thought that by efficiently con- 
trolling the rates to be charged by a 
single utility the consumer would de- 
rive the benefit resulting from econ- 
omy in production. In construing the 
Public Utilities Law the apparent 
purpose of the legislature should be 
kept in mind.” 

Section 196.54 of the Statutes of 
1927, the wording being the same as 
when the section was originally en- 
acted in 1907, reads: 

“Every license, permit, or fran- 
chise hereafter granted to any public 
utility shall have the effect of an in- 
determinate permit subject to the pro- 
visions of §§ 196.01 to 197.10, inclu- 
sive, and subject to the provision that 


P.U.R.1931B. 


the municipality in which the major 
part of its property is situate may pur- 
chase the property, etc.” 

A franchise granted to a municipal 
corporation does not fall within the 
definition of an indeterminate permit 
contained in § 196.01 (5) of the Stat- 
utes of 1927. However, under the 
provisions of § 196.54, a franchise 
granted to a municipal corporation 
has the effect of an indeterminate per- 
mit. The effect of an indeterminate 
permit under § 196.50 is to prevent 
duplication. Therefore, under that 
section the effect of a franchise grant- 
ed to a municipal corporation is to 
prevent duplication. We do not be- 
lieve that any other construction of § 
196.50 would give effect to the inten- 
tion of the legislature in enacting that 
section, or in enacting the Public 
Utilities Law as a whole. 

It will be noted that a franchise 
granted to a municipality falls within 
the definition of an indeterminate per- 
mit as contained in § 196.01 (5) of 
the Statutes of 1929; and we will re- 
fer to a franchise granted to a munic- 
ipality as an indeterminate permit in- 
stead of calling it a franchise having 
the effect of an indeterminate permit 
as it might have been designated at 
the time the city of Kaukauna ac- 
quired its rights. 

The Commission is, therefore, of 
the opinion that the city of Kaukauna 
could have acquired an indeterminate 
permit in the town of Buchanan or in 
the village of Combined Locks. 

The South Shore Utility Company 
claims that the records show an in- 
tent on the part of the Kaukauna Mu- 
nicipal Electric Utility to avoid a pub- 
lic utility status in the town of Bu- 
chanan and village of Combined 
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Locks, because the contract between 
the Kaukauna Municipal Electric 
Utility and the Combined Locks Pa- 
per Company was not placed on file 
with the Commission, and also because 
the Kaukauna Municipal Electric Util- 
ity did not file rural rates with the 
Commission until 1926. In view of 
the evidence as detailed in this deci- 
sion as to the extent of the service 
rendered by the Kaukauna Municipal 
Electric Utility in the town of Bu- 
chanan and the village of Combined 
Locks, and the evidence to the effect 
that said utility never refused service 
in the town or village, we do not think 
there is any question but that the Kau- 
kauna Municipal Electric Utility ac- 
cepted the status of a public utility in 
the town of Buchanan and in the vil- 
lage of Combined Locks. 

[2] The South Shore Utility Com- 
pany also contends that even if it is 
conceded that a public utility has an 
indeterminate permit to serve in a 
town, that such indeterminate permit 
is not coextensive with the boundaries 
of such town. It will be noted that § 
196.50 makes the municipality the 
unit for the application of the antidu- 
plication provisions of the statutes. 
An indeterminate permit to operate 
in any municipality vests in the hold- 
er thereof the exclusive right to serve 
the entire municipality, except in cas- 
es where two or more utilities hold 
indeterminate permits in one munici- 
pality, in which case the holders of 
such indeterminate permits have, as 
against third persons, exclusive right 
to render service in the municipality. 
La Crosse v. La Crosse Gas & E. Co. 
(1911) 145 Wis. 408, 130 N. W. 530. 

The evidence introduced in this 
case shows that the predecessor of the 
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city of Kaukauna was operating as a 
public utility under an indeterminate 
permit in the town of Buchanan con- 
tinuously from 1905 until December 
28, 1911, and that the Kaukauna Mu- 
nicipal Electric Utility has operated in 
said town under an indeterminate per- 
mit continuously from December 28, 
1911, to the present time, and has 
been operating under an indeterminate 
permit in the territory which is now 
embraced within the corporate limits 
of the village of Combined Locks con- 
tinuously since June 18, 1917. 

The evidence shows that the cor- 
poration now known as the Wiscon- 
sin Michigan Power Company has 
been selling electric light and power 
to the public in the town of Buchanan 
continuously from December 15, 
1915, to the present time, and that it 
has been selling electric light and 
power to the public in the territory 
which is now embraced within the 
corporate limits of the village of Com- 
bined Locks since April 26, 1919. 

On October 5, 1928, a petition was 
filed with the Commission by certain 
residents of the town of Buchanan 
requesting to be served by the Kau- 
kauna Municipal Electric Utility ; and 
the Commission at that time on its 
own motion issued notice of investi- 
gation and hearing to determine the 
respective rights of the Kaukauna 
Municipal Electric Utility and the 
Wisconsin Michigan Power Compa- 
ny to serve in the town of Buchanan, 
the case being entitled “In the Matter 
of Investigation on Motion of the 
Commission as to the Necessity of an 
Extension of Electric Service by the 
City of Kaukauna to Certain Individ- 
uals of the Town of Buchanan, Ou- 
tagamie County,” and bearing the 
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Commission’s file number U-3767. 
Hearing was held in this matter at 
Appleton, Wisconsin, on October 29, 
1928. The Kaukauna Municipal 
Electric Utility and the Wisconsin 
Michigan Power Company at that 
time entered into an agreement as to 
the territory to be served by each of 
them in the town of Buchanan and the 
village of Combined Locks. As stat- 
ed early in this decision, this agree- 
ment is set forth in the Commission’s 
order of May 17, 1929, in the above 
entitled case. 

The South Shore Utility Company 
bases its claim that it has a right to 
serve as a public utility in the village 
of Combined Locks partly upon the 
fact that it obtained a franchise from 
the village on January 18, 1929, au- 
thorizing it to furnish electric service 
in the village; that no other such fran- 
chise has ever been granted by the 
village ; that the company commenced 
serving in the village on January 14, 
1930; and that the franchise became 
an indeterminate permit. The South 
Shore Utility Company claims that 
the only way in which the Kaukauna 
Municipal Electric Utility or the Wis- 
consin Michigan Power Company, or 
both, could obtain a franchise to op- 
erate in the town of Buchanan would 
be by virtue of § 180.17, which con- 
fers a state franchise upon Wisconsin 
corporations organized to furnish 
electric light and power, which fran- 
chise vests in the corporation when it 
serves in a town; and states that in 
subsection (7) of said section, which 
reads as follows: “No lighting or 
heating corporation shall have any 
right hereunder in any city or village 
until it has obtained a franchise from 
such city or village,” the legislature 


recognizes the paramount right of a 
city or village to exercise its discretion 
in granting such franchise. 

[3] We believe the meaning of 
Subsection (7) of § 180.17 is that the 
state franchise right granted by said 
section, does not take effect within the 
corporate limits of cities and villages 
if such territory has not been im- 
pressed with a franchise before the in- 
corporation of the city or village; and 
that Subsection (7) does not mean 
when a town has once been impressed 
with a franchise the incorporation of 
a city or village therein extinguishes 
the franchise rights which existed in 
the territory thus carved out of the 
town. 

In Milwaukee v. Milwaukee Elec- 
tric R. & Light Co. (1921) 173 Wis. 
400, 410, 180 N. W. 339, 181 N. W. 
821, the court said: 

“Our attention is called to the fact 
that defendant’s Milwaukee-Wauke- 
sha line had a franchise for carrying 
freight east as far as Twenty-second 
avenue, which was formerly the city 
limits of Milwaukee. They have since 
been extended further west. In the 
opinion it was stated that we saw no 
reason for disturbing the trial court’s 
conclusion (c), which was that the 
city is entitled to an injunction re- 
straining the carriage of freight 
across the city limits as found in find- 
ing number 2. In view of the change 
in the city limits this conclusion will 
be construed to authorize the defend- 
ant to carry freight on its Milwaukee- 
Waukesha line as far east as Twenty- 
second avenue, the former city lim- 
its.” 

[4] The Commission finds that the 
Kaukauna Municipal Electric Utility, 
which was serving as a public utility 
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under an indeterminate permit in the 
town of Buchanan and in the terri- 
tory which was incorporated in the 
village of Combined Locks in 1920, 
acquired an indeterminate permit to 
serve as an electric light and power 
utility in the village the instant it was 
incorporated. 

The South Shore Utility Company 
further contends that it and its prede- 
cessor, the Combined Locks Paper 
Company, have been furnishing public 
utility service continuously in the ter- 
ritory which is now within the corpo- 
rate limits of Combined Locks since 
1917; that neither the city of Kau- 
kauna nor the Wisconsin Michigan 
Power Company has filed any com- 
plaint with the Commission concern- 
ing the rendering of service either by 
the Combined Locks Paper Company 
or its successor, South Shore Utility 
Company ; that the Commission itself 
has not raised any objection; and that 
under these circumstances it would be 
highly inequitable to require the South 
Shore Utility Company to desist from 
furnishing such service. The Com- 
mission is investigating the rights of 
the various utilities to serve in this 
territory in this case, and the Wiscon- 
sin Michigan Power Company and the 
city of Kaukauna are contending that 
the South Shore Utility Company is 
selling electric light and power to the 
public in violation of law. 

[5] The South Shore Utility Com- 
pany has had ample opportunity to 
present whatever evidence it had to 
offer in this case as to service ren- 
dered by it or the Combined Locks 
Paper Company. The record does not 
disclose that the Combined Locks Pa- 
per Company made any charge before 
January 1, 1928, for service rendered 
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by it on any property which did not 
belong to it. It cannot be contended 
that supplying electric current to the 
public free of charge constitutes pub- 
lic utility service. A public utility is 
bound to serve the public. A corpo- 
ration that supplies electric current 
gratuitously does not thereby obligate 
itself to serve the public. 

[6] The evidence does show that 
commencing in 1921 the Combined 
Locks Paper Company made a charge 
for electrical current supplied to ten- 
ants of houses belonging to it, located 
near its plant, by increasing the rent of 
each house $2 per month when it com- 
menced supplying current to these 
houses in 1921. 

In Cawker v. Meyer (1911) 147 
Wis. 320, 324, 133 N. ‘W. 157, 37 
L.R.A.(N.S.) 510, the court said: 

“The use to which the plant, equip- 
ment, or some portion thereof is put 
must be for the public in order to con- 
stitute it a public utility. But wheth- 
er or not the use is for the public does 
not necessarily depend upon the num- 
ber of consumers; for there may be 
only one, and yet the use be for the 
public—as where a plant is built and 
operated for furnishing power to the 
public generally, but for a time finds 
one consumer who uses it all. If the 
product of the plant is intended for 
and open to the use of all the members 
of the public who may require it, to 
the extent of its capacity, the fact that 
only one or two thereof consume the 
entire product renders the plant none 
the less a public utility. On the oth- 
er hand, a landlord may furnish it to 
a hundred tenants or, incidentally, to 
a few neighbors, without coming ei- 
ther under the letter or the intent of 
the law. In the instant case the pur- 
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pose of the plant was to serve the ten- 
ants of the owners, a restricted class, 
standing in a certain contract relation 
with them, and not the public. The 
furnishing of power, light, and heat 
to a few neighbors was incidental 
merely and limited to them.” 

Under this ruling the Commission 
is of the opinion that the Combined 
Locks Paper Company was not oper- 
ating as a public utility in supplying 
current to the houses in question. 

In this connection, it should also be 
noted that the Combined Locks Paper 
Company was not a corporation of the 
kind to which a state franchise is 
granted under § 180.17, and that it 
never received a franchise from the 
village of Combined Locks. 

The South Shore Utility Company 
did not sell electric light or power to 
the public until January, 1930. 

Under the evidence as to service 


rendered by the Combined Locks Pa- 
per Company and its successor the 
South Shore Utility Company, as de- 
tailed above, we do not believe that 
the Combined Locks Paper Company 
or the South Shore Utility Company 
acquired an equitable right to serve 
as a public utility in the village of 
Combined Locks. The Commission, 
therefore, finds that the Combined 
Locks Paper Company did not have 
any public utility rights to convey to 
the South Shore Utility Company ; 
that the franchise granted by the vil- 
lage to the South Shore Utility Com- 
pany is invalid; and that the South 
Shore Utility Company is operating in 
violation of § 196.50. 

It is therefore ordered that the 
South Shore Utility Company cease 
and desist from selling electric light 
and power to the public in the village 
of Combined Locks. 
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Re International Railway Company 


[Case No. 6200.] 


Commissions — Jurisdiction — Question of fraud in contract. 
1. Whether or not a city official by reason of his personal relations with 
a utility company was biased, or had failed to exercise his best judgment 
in voting upon a proposed agreement between the city and such utility, 
was held to be immaterial in a proceeding before the Public Service Com- 
mission to ascertain the reasonableness of rates charged by the utility 
pursuant to such agreement, in view of the lack of Commission authority 
to determine fraud in the execution of a contract, p. 245. 


Expenses — Street railway — Revenue from other forms of transportation. 
2. Revenue and expenses relating to services other than local transporta- 
tion on a city traction system rendered by a street railway company were 
held to be excluded properly in a proceeding to determine the reasonable- 
ness of rates for such local transportation, p. 248. 


P.U.R.1931B. 


242 





a 


— Ee ee 








RE INTERNATIONAL RAILWAY COMPANY 


Return — Percentage allowed — Strect railway utility. 
3. Increased rates proposed by a street railway calculated to yield less 
than 6.5 per cent on the book value of the traction property were held 


not to be unreasonable, p. 251. 


[December 23, 1930.] 


A PPLICATION of a street railway company to make effective 
increased rates on less than thirty days’ notice; granted. 


APPEARANCES: Clarence R. Run- 
als, Niagara Falls, James C. Sweeney, 
Buffalo, and Coleman J. Joyce, Phila- 
delphia, Attorneys for International 
Railway Company; George W. 
Knox, Corporation Counsel of the 
City of Niagara Falls, Niagara Falls; 
Augustus Thibaudeau, Niagara Falls, 
Attorney for Trades and Labor 
Council; Hon. William Laughlin, 
Mayor of the City of Niagara Falls; 
J. H. Vandenbosch, Secretary of the 
Trades and Labor Council, Niagara 
Falls; Ronald Keeton, Niagara Falls; 
John S. Marsh, Niagara Falls; O. B. 
Witner, Niagara Falls; W. Sargin- 
son, Niagara Falls; James L. Shay, 
Niagara Falls. 


Ma ttBIE, Chairman: Stripped of 
all legal complications, the basic ques- 
tion in this proceeding is the reason- 
ableness of certain fares proposed by 
the International Railway Company 
for local street railway transportation 
in the city of Niagara Falls, New 
York. 

Hearings were held by order of the 
Commission upon its own motion fol- 
lowing the application of the Interna- 
tional Railway Company for permis- 
sion to make effective upon less than 
thirty days’ notice certain increased 
fares. 

The present fare of 5 cents on lo- 
cal lines within the old corporate lim- 


its of the city of Niagara Falls—the 
limits prior to the annexation of the 
village of LaSalle several years ago— 
was fixed by contract provisions be- 
tween the city and the International 
Railway Company, and was not sub- 
ject to regulation by the Commission. 
This was one of the few remaining 
cases in the entire state where the le- 
gal conditions were such that as long 
as the franchise remained in effect, 
unmodified and unrepealed, neither 
the company nor the Commission, nor 
both together, could establish higher 
fares than were provided for in the 
franchise. 


Action by City Council 


On March 17, 1930, the city coun- 
cil adopted a resolution by a vote of 
three to two, which was accepted by 
the company two days later (March 
19, 1930), canceling all existing reg- 
ulations as to the rates of fare and 
providing that for a period of ten 
years the rate of fare between any 
two points on surface lines wholly 
upon public streets in the city of Ni- 
agara Falls should be 8 cents cash or 
two tokens for 15 cents, including a 
transfer if necessary, except that the 
fare for children between five and 
twelve years of age should be 5 cents 
and children under five years should 
be carried free. The resolution also 
provided that books of 20 tickets good 
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in either direction on the high speed 
line of the International Company be- 
tween the LaSalle Station and/or the 
Wheatfield station and any other point 
in the city of Niagara Falls should be 
sold at $1.50 per book. 

The resolution provided further 
that the International Railway Com- 
pany should establish a bus line on 
certain streets with a 10-cent fare 
and the right of free transfer to street 
cars, and that there should be trans- 
fers from street cars to busses on pay- 
ment of the total fare of 10 cents (see 
Case No. 6273). 

The application now before the 
Commission is for the approval of the 
rates of fare provided for in this res- 
olution (Exh. 1). If approved, the 
rates of fare for passengers between 
any two points upon the surface lines 
wholly upon public streets within the 
old limits of the city of Niagara Falls 
will be increased from 5 cents to 8 
cents cash or two tokens for 15 cents; 
the present 10 or 15-cent fare, via the 
Buffalo avenue line, between LaSalle 
and points in the old limits of Niaga- 
ra Falls will be reduced to 8 cents 
cash or two tokens for 15 cents; and 
the present commutation rate over the 
high speed line between the LaSalle 
and Wheatfield stations and points in 
Niagara Falls will be increased from 
5 cents to 7} cents per ride. At pres- 
_ent, children under eight years of age 
are carried free; under the proposed 
schedule, children under five years 
will be carried free and those be- 
tween five and twelve years of age 
will be required to pay a fare of 5 
cents. 

In the resolution of the city coun- 
cil of March 17, 1930, there is the 
provision that within ten days after 
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its adoption, the International Rail- 
way Company must accept it upon the 
following conditions: 

“That International Railway Com- 
pany will promptly file a tariff with 
the Public Service Commission con- 
taining the rates of street railway 
fare, hereinabove fixed, and will make 
such other and further application, if 
any, as may be required by law in or- 
der to obtain consent or approval of 
the Public Service Commission to the 
putting into effect of such tariff; and 
further 

“That for the period of ten years 
after the date of the adoption of this 
resolution, International Railway 
Company shall not make application 
for, nor accept, nor put into effect up- 
on its said street railway lines, any 
higher rates of fare than the rates 
hereinabove provided for.” 

In the acceptance of the Interna- 
tional Railway Company dated March 
19, 1930 (Exh. 2), the aforesaid con- 
ditions are accepted in the following 
language: 

“That International Railway Com- 
pany will promptly file a tariff with 
the Public Service Commission con- 
taining the rates of street railway 
fare, specified in said resolution, and 
will make such other and further ap- 
plication, if any, as may be required 
by law in order to obtain consent or 
approval of the Public Service Com- 
mission to the putting into effect of 
such tariff; and further 

“That for a period of ten years aft- 
er the date of the adoption of said 
resolution, that is to say, the 17th day 
of March, 1930, International Rail- 
way Company shall not make appli- 
cation for nor accept, nor put into 
effect upon said street railway lines 
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any higher rates of fare than the 
rates provided for in said resolution.” 

It is unnecessary at this time to dis- 
cuss the effect of certain conditions in 
the resolution or of certain terms in 
the acceptance. Suffice it to say that 
upon their face, they seem to remove 
the inhibition which had existed to 
any increase in fares. Whether the 
limitations of the resolution and ac- 
ceptance prevent an increase beyond 
the limits therein stated is an interest- 
ing question which need not be passed 
upon now ; the company has not asked 
for fares in excess of those fixed by 
the resolution. 


Legal Questions 


[1] At the opening of the case, a 
certified copy of the resolution adopt- 
ed by the city of Niagara Falls on 
March 17, 1930, was offered in evi- 
dence. Objection was made by the at- 
torney for the trades and labor coun- 
cil on the ground that the consent was 
illegal. As the legality of the reso- 
lution was of fundamental impor- 
tance, the Commission decided to ac- 
cept testimony upon this point first 
of all. 

The mayor of Niagara Falls was 
sworn as a witness and questions as 
to his connection with the Interna- 
tional Railway Company and as to 
whether or not he held a certain lease 
from the International Railway Com- 
pany were asked and objected to; and 
the objections were sustained. Coun- 
sel stated that his purpose was not 
to show defects in the formal enact- 
ment of the resolution but to indicate 
that because of certain relations be- 
tween the mayor and the Internation- 
al Railway Company as to a lease of 
certain of its properties, there was a 


question as to whether the mayor 
should have voted on the resolution 
and whether the franchise contract 
was properly amended. 

The chairman ruled that whether or 
not the mayor was biased or had ex- 
ercised the best judgment in voting 
upon the agreement was immaterial, 
that whether or not there had been 
fraud in the execution of the contract 
was a matter for a tribunal other than 
the Commission to determine, and 

“that unless something is shown as 
to the legality of this paper, some- 
thing other than bias, or considera- 
tions which led this person, or that 
person, to vote for it, we would re- 
ceive it” (S.M. 18-47). 

Counsel made an offer of proof 
which was principally as follows (S. 
M. 11-48): 

That for eight years, the mayor 
had held a lease of the Lower Rapids 
concession from the International 
Railway Company; that it had been 
transferred to his son; and that 
notwithstanding these facts, he had 
voted for the increased fare con- 
tract. 

That the proof to be offered bears 
on the manner in which the contract 
right to a 5-cent fare was thrown 
away by the city and $300,000 levied 
on the poor people. 

That the council refused to have an 
appraiser appointed to investigate the 
value of the property and franchises 
of the International Railway Compa- 
ny. 
That one or two of the councilmen 
were of the opinion that the Interna- 
tional Railway Company was making 
$100,000 over and above the operat- 
ing expenses at the time of the con-. 
tract. 
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That the council rejected the propo- 
sition of spending $7,000 to employ 
somebody to report upon the value of 
the property of the International Rail- 
way Company. 

That the city auditor had checked 
over the figures of the company and 
found that they were making $100,- 
000 a year. 

That the law suit brought by the 
International Railway Company had 
slept for three years and five months 
and was not brought to life until this 
matter was brought to the attention 
of the council. 

That the council did not take into 
consideration “the extent of the 
raising of the fare which at 
this time amounted to $497,000, and 
jumped to $800,000 or $900,000, 


without ascertaining whether or 
not such an increase was justi- 
fied.”’ 


That the matter was brought to the 
attention of the council on one Mon- 
day and decided on the following 
Monday. 

That the proceedings were held be- 
hind closed doors and people were not 
allowed to listen as to what was going 
on. 

That no provision was made for 
taking care of high school children on 
the cars. 

That the International Railway 
Company has one valuation for tax- 
able purposes and another for rate- 
making purposes. 

That the fact that the International 
Railway Company has been misman- 
aged by the Mitten interests was not 
considered by them. 

That the earnings are quite suffi- 
cient to pay dividends on reproduction 
values, provided the company is not 
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subjected to extortionate demands of 
managements. 

That the council refused to permit 
an unbiased commission of business 
men to look into the matter and deter- 
mine what should be done and an au- 
dit of the books of the company be- 
cause it would take a month to ac- 
complish it. 

That the council knew nothing of 
the value of the lands of the Interna- 
tional Railway Company or of its 
buildings or franchises, or its fran- 
chise valuations, or what they were 
taxed by the city, or how many 
miles of road they had, or how 
many cars, and the ages of the 
cars, and how many men _ they 
employed and what their earnings 
were. 

That the council refused to inves- 
tigate certain items in regard to the 
income of this company in the city of 
Niagara Falls. 

That there is a charge on the high 
speed line of 15 cents and the city of 
Niagara Falls gets credit for only 5 
cents of that. 

That there is no credit to Niagara 
Falls of a proper allowance for fares 
on the Gorge route, or for the 
Toronto, Niagara Falls, and St. 
Catherine fares or for the bridge 
fares. 

That the value of the 5-cent fare 
contract in the city of Niagara Falls 
was not taken into consideration. 

That no official of the city was re- 
quired to make an appraisal of the 
property of the company and that the 
decision was reached by the council 
without knowing what the property 
values were. 

That no investigation of the alloca- 
tion of earnings or expenses of the 
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International Railway Company was 
made. 

That the allocation of expenses as 
shown by the International Railway 
Company was unfair. 

In sustaining objections to this line 
of proof as invalidating the action of 
the city, the chairman made it clear 
that the ruling would not prohibit tes- 
timony regarding the earnings, valu- 
ation, or any other factor involved in 
a rate determination, and that proof 
upon these points would be received on 
the question as to what is a reasonable 
fare (S. M. pp. 32-33; see also p. 
405). 

Litigation 

Not satisfied with the rulings of 
the Commission, an action was 
brought in the name of Charles Rei- 
bert against the city of Niagara 
Falls, the mayor, the councilmen, the 
International Railway Company, the 
Public Service Commission and its in- 
dividual members. The amended com- 
plaint demanded: 

1. That the resolution passed by 
the city council of Niagara Falls 
on March 17, 1930, authorizing 
the International Railway Com- 
pany to increase its fares, upon 
certain conditions, to 8 cents per 
passenger and two rides for 15 
cents, be declared void and can- 
celed. 

2. That a contract entered into be- 
tween the city of Niagara Falls and 
International Railway Company on 
March 19, 1930, be declared void and 
canceled. 

3. That the Public Service Com- 
mission and its individual members 
be restrained from allowing any rate 
of fare to be charged by International 


Railway Company within the city of 
Niagara Falls, and that the Com- 
mission be restrained from _ pro- 
ceeding further in the application 
of the railway company for per- 
mission to increase its fares in that 
city. 

4. That a permanent injunction be 
issued restraining all the defendants 
from in any way annulling or cancel- 
ing the 5-cent fare litigation contained 
in the consent granted by the city to 
the railway company. 

The Commission, the International 
Railway Company, and the city of 
Niagara Falls filed answers to this 
complaint. 

The plaintiff moved at a special 
term of the supreme court in the city 
of Buffalo for an order staying all 
proceedings before the Public Serv- 
ice Commission. Arguments on the 
motion were heard by Justice Pierce 
on June 13, 1930, and the proceeding 
was adjourned. On August 5, 1930, 
upon stipulation entered into by the 
plaintiff and the Public Service Com- 
mission an order was made discon- 
tinuing the action as against the Pub- 
lic Service Commission and its mem- 
bers. 


Meanwhile 


Arthur J. Lynch made a petition to 
the supreme court, Albany county, 
praying that an order or prohibition 
be issued against the Public Service 
Commission and the International 
Railway Company restraining them 
from proceeding further in the mat- 
ter of the application of the said rail- 
way company for permission to in- 
crease its rates on its lines in the city 
of Niagara Falls. Plaintiff presented 
this petition, together with affidavits 
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of Augustus Thibaudeau and Alex- 
ander G. Landreth, to Justice McNa- 
mee at a special term of the supreme 
court held in the city of Hudson on 
July 5, 1930, and an order was made 
by that court on that date staying all 
proceedings before the Commission 
pending the hearing and determina- 
tion of the application for said pro- 
hibition order. This order was grant- 
ed ex parte. 

Justice Staley, sitting in special 
term in Albany, heard the argument 
for the order of prohibition and made 
an order denying upon the law and 
facts the motion for a prohibition or- 
der and vacated the stay against the 
Public Service Commission granted 
by Justice McNamee. 

The plaintiff then filed notice of 
appeal to the appellate division of 
the supreme court for the third 
department from the order of Jus- 
tice Staley denying the writ of pro- 
hibition. 

Thereafter, the plaintiff moved be- 
fore Justice Davis for an order stay- 
ing the Commission from proceeding 
pending the determination by the ap- 
pellate division of the appeal taken 
from Justice Staley’s order. Late in 
September the appeal was argued be- 
fore the appellate division in Albany, 
and on November 19, 1930, the ap- 
pellate division unanimously affirmed 
the order of Justice Staley denying an 
order of prohibition. 

Ample opportunity has been given 
to establish the claim that the Com- 
mission should not proceed, that it 
had no legal right to do so and that 
its rules were not in accordance with 
law ; but without any success, and the 
Commission is now free to dispose of 
the application upon its merits. 
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Condition of Company Records 


[2] In that part of the record relat- 
ing to the reasonableness of the pro- 
posed fares, much was said about the 
property, revenues, and expenses re- 
lating to services other than local 
transportation in the present city of 
Niagara Falls. But fares for such 
services are not before the Commis- 
sion in this proceeding. Whether they 
produce more or less than a reason- 
able return is wholly irrelevant and 
immaterial here. If any of these serv- 
ices yields a large profit over and 
above all costs, it may not be used to 
reduce local fares; and if any one of 
them or all are operated at a loss, the 
local riders in Niagara Falls may not 
be burdened to make it up. If the 
Commission were to attempt to do the 
latter, counsel for the trades and la- 
bor council would be among the first 
to put us in our place. 

If the property, revenues, and ex- 
penses relating to local service were 
separate and distinct from those of all 
other services, this case would be 
greatly simplified. But such is not 
the case. 

Not all of the property used for lo- 
cal service is located in Niagara Falls; 
some is elsewhere, such as car barns 
and shops. Not all in Niagara Falls 
is confined to local service; the prin- 
cipal exceptions are tracks and bridg- 
es. The rolling stock is movable and 
reassigned from time to time. Con- 
siderable property is used for several 
purposes. Hence, to determine the 
property used and useful in the local 
service or the part that should be al- 
located to such service is not a simple 
problem. 

The determination of revenues is 
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not so difficult. The source of moneys 
received has usually been recorded, 
and only in a few instances is it nec- 
essary to make allocations or appor- 
tionments as to revenues for recent 
periods. What the revenues would 
be if rates were changed must of 
necessity be an estimate. It is a 
well-recognized law that when fares 
are increased, the number of pas- 
sengers decreases; but the extent 
of such decrease is not always the 
same. 

The determination of operating ex- 
pense is a difficult problem. The ex- 
penses applicable to local operation in 
Niagara Falls are not set forth sepa- 
rately on the company’s books. These 
show the operating expenses for the 
entire system, without complete sepa- 
ration of those applicable to local op- 
eration in various communities or to 
the interurban lines. Thus, it is nec- 
essary to make many allocations and 
apportionments in order to arrive at 
an estimate of expenses properly at- 
tributable to any particular portion of 
the system. 


Results at Present Rates of Fare 


Examination of the books and rec- 
ords of the International Railway 
Company has been made at various 
times by Michael E. Kearney, sen- 
ior accountant of this Commission, 
and his report of April 19, 1930, cov- 
ering the operations of the company’s 
entire system for the period from 
September 30, 1926 to December 31, 
1929, has been placed in evidence in 
this proceeding. According to this 
report, the operation of the local lines 
in the city of Niagara Falls during 
the year 1929 resulted in an operating 
loss of $46,849.62 (S. M. 198) 


RAILWAY COMPANY 


which may be summarized as follows: 


Operating revenues: 


Passenger revenue ..........- $414,573.10 

Other revenue from transporta- 
NY <ccsssucecaseesconaaee 855.16 

Revenue from other railway 
CAE: so ccvinncite scons 17,932.71 
TE. cistncpivssnconaee $433,360.97 

Total operating expenses and 
ee ELE 480,210.59 
Operating loss ......... $46,849.62 


The first two revenue items are as 
shown by the company’s books and 
records, and are derived solely from 
the operation of the local lines within 
the corporate limits of the city of Ni- 
agara Falls as now constituted. They 
do not include any revenues derived 
from the operation of the high speed 
line or other lines operated by the In- 
ternational Company. Revenue from 
other railway operations includes 
$8,385.40 for station and car privi- 
leges and $926.30 for parcel room re- 
ceipts, part of which is undoubtedly 
attributable to the high speed line. 

Operating expenses of the system 
as shown by the company’s books 
and records, after making corrections 
on account of charges applicable to 
prior years and eliminating fees and 
expenses applicable to Mitten Manage- 
ment, were allocated to Niagara Falls 
local service upon bases fully set forth 
in Mr. Kearney’s report. While the 
bases there used for many accounts 
seem open to question and possibly 
need adjustment individually, the to- 
tal allocated to the local service in 
Niagara Falls covered by the revenues 
does not seem to require great change. 
It should be noted that upon the bases 
used for allocation, the local service 
in Niagara Falls is not charged with 
any portion of track maintenance ap- 
plicable to high speed cars or with the 
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power used for the operation of the 
high speed line. 

It is certain, no matter what rea- 
sonable changes may be made in Mr. 
Kearney’s figures, that the operation 
of the local lines in the city of 
Niagara Falls at a 5-cent fare does 
not yield any substantial return upon 
the property used and useful in that 
service. 

It is contended, however, that any 


study of the results secured from the 


operation of the lines of the Interna- 
tional Railway Company and of the 
reasonable rates of fare on the local 
lines operating wholly upon public 
streets in the city of Niagara Falls is 
incomplete, unless credit is given to 
such local operation particularly for 
(a) earnings from passengers carried 
over the Upper Steel Arch Bridge be- 
tween Niagara Falls, New York, and 
Niagara Falls, Canada, and for (b) 
earnings derived from the operation 
of the high speed line in the city of 
Niagara Falls. 

The fares charged passengers be- 
tween the United States and Canada 
are not subject to the jurisdiction of 
this Commission. Whether this busi- 
ness results in a profit or otherwise is 
not material here. Of course, local 
service should be given adequate cred- 
it for any local trackage that is used 
jointly in connection with such inter- 
national service. All property locat- 
ed in Niagara Falls but devoted exclu- 
sively to such service should be ex- 
cluded from the base upon which a 
return is to be allowed from local 
service, and all property jointly used 
should be allocated upon the basis of 
the amount and kind of use; but the 
profitableness or lack of profit derived 
from the international bridge traffic 
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as such is not a matter properly to be 
considered by the Commission in this 
case. 

As to the second contention, that 
in determining the reasonableness of 
fares for local service, the Commis- 
sion should take account of the income 
derived from the operation of the high 
speed line within the present corporate 
limits of the city of Niagara Falls, 
it appears from the record that the 
high speed cars run over approximate- 
ly six miles of private right of way 
from the easterly city limits to Por- 
tage road and then make joint use 
with local cars of the tracks located 
in city streets between Portage road 
and the Riverway terminal, a dis- 
tance of some 1.3 miles. Stops are 
made by incoming cars at several sta- 
tions within the city east of Portage 
road (in the old village of LaSalle) to 
pick up passengers for that portion of 
the city west of Portage road, the 
rate of fare being 15 cents cash, or 
$1 per book of twenty commutation 
tickets, including free transfers to lo- 
cal cars. Outgoing cars stop at these 
stations west of Portage road to dis- 
charge passengers from Niagara Falls 
and to pick up interurban passengers 
bound out of the city. No local pas- 
sengers are carried on the high speed 
cars between Portage road and the 
Riverway terminal, but incoming cars 
make stops to discharge passengers 
and outgoing cars stop to pick up pas- 
sengers bound to points east of Por- 
tage road. Throughout the portion 
between Portage road and LaSalle 
station, where the high speed line op- 
erates on its private right of way, it 
is parallel to and only a short dis- 
tance from the Buffalo avenue local 
line. 
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In certain tabulations or studies that 
have been prepared by the company, 
credit has been given to Niagara Falls 
local operation on the basis of 5 cents 
per passenger passing Portage road on 
the high speed line. In a similar 
study in a prior case, credit was 
shown based on 3 cents per passenger. 
On a basis of 5 cents per passenger in 
1929, such a credit would have 
amounted to $55,250.95; but this in- 
cludes transfer passengers from the 
Niagara Falls local lines whose fares 
had already been included in the local 
revenues. 

If any credit is made to local op- 
eration for passengers carried on the 
high speed line within the city of Ni- 
agara Falls, it is also necessary to con- 
sider the operating expenses of the 
line within the city and the return 
that should be allowed for tie value 
of that portion of the line on private 
right of way east of Portage road. 
The high speed line furnishes only a 
limited amount of what can be called 
local service within Niagara Falls. 
Its service is paralleled by the slower 
local service of the Buffalo avenue 
line, upon which it is proposed the 
new local rates will apply. It is true 
that, based on commutation fares col- 
lected on the high speed line in Niag- 
ara Falls in 1929, the proposed sched- 
ule of commutation fares will result 
in an increase of $7,615.47. But all 
in all, the service rendered by the high 
speed line is an interurban service dif- 
ferent in character from that ren- 
dered by the local cars operating en- 
tirely on city streets. Under the cir- 
cumstances, we believe it is proper to 
consider this operation as separate and 
distinct from that of the local lines 
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and allow credit for the use it makes 
of local tracks west of Portage road. 
The interurban fares are not before 
us in this case. 

We conclude, therefore, that the 
present fares do not yield any sub- 
stantial amount over and above oper- 
ating expenses and taxes. 


Effect of Proposed Fares 


[3] This brings us to consider the 
proposed fares and the net return they 
would probably yield. 

An estimate of the passenger rev- 
enues was prepared by Mr. Kearney 
(Exh. 32). Considering that there 
would be a 10 per cent decrease in 
riding due to a 50 per cent increase 
in fares and that 90 per cent of the 
passengers would ride on 7}4-cent to- 
kens and 10 per cent would pay an 
8-cent cash fare, and allowing for 
children’s 5-cent fares based on the 
company’s experience in Buffalo, he 
estimated that the passenger revenue 
from the local lines would amount 
to $573,316.27 under the proposed 
fares. 

Although a witness for the compa- 
ny used an estimated 10 per cent de- 
crease in traffic which would be pro- 
duced by an increase in fares, we be- 
lieve that both witnesses have under- 
estimated the effect of a 50 per cent 
fare increase. It seems almost cer- 
tain that the reduction would be much 
more than 10 per cent. 

In preparing his estimate of pas- 
senger revenues, Mr. Kearney made 
no allowance for decreased riding oth- 
er than that which would result from 
the increase in fares. The record 
shows that there has been a steady de- 
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crease in riding at the 5-cent fare, 
and we believe that an allowance of at 
least 5 per cent should be made on this 
account in addition to the decrease 
because of the increased rate. 

We do not believe that passenger 
revenues from the Niagara Falls lo- 
cal lines during the coming year at 
the proposed rates of fare would ex- 
ceed the result obtained by the fol- 
lowing computation : 


Local passenger fares in 1929 .... $8,246,722 
Decline in riding about 5%, say 246,722 


Maximum riding at present fares $8,000,000 
Effect of increased fares, prob- 





ably more than 12% ........ 960,000 
$7,040,000 

Under present conditions, it is not 

believed that the number would 
ee ee rr 7,000,000 

Ticket fares—90%—6,300,000 @ 
| EA IS et Ee $472,500 ° 
Cash fares—10%—700,000 @ 8¢ .. 56,000 
Children’s fares—250,000 @ 5¢ .. 12,500 
Passenger revenue .......... $541,000 


Mr. Kearney also prepared an es- 
timate of the operating income from 
the Niagara Falls local lines during 
the coming year based on the proposed 
increased fares (Exh. 31). In pre- 
paring this estimate he revised his pre- 
vious estimate for revenue from other 
railway operations by eliminating 
some $4,426.30 as applicable to the 
high speed line, rather than the local 
lines, and also used different bases 
which he thought more applicable 
for the allocation of certain ex- 
penses. 

Mr. Kearney found that the book 
cost of the property, other than the 
high speed line, located in or assigned 
to the city of Niagara Falls amount- 
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ed to $1,558,972.46, or 4.93 per cent 
of the book cost of the property for 
the entire system. The amount of 
$50,088.80, allocated to the Niagara 
Falls local lines for depreciation ex- 
penses, was obtained by taking 4.93 
per cent of $1,016,000, appearing on 
the books of the company for depre- 
ciation expense for the entire system. 
Eliminating from the book cost of 
the property located in or assigned to 
Niagara Falls the amounts included 
for a private car and the charges ap- 
plicable to the bridges, he obtained 
$1,479,564.89. Making a further de- 
duction of $35,378.80 for one third 
of the book cost of Riverway terminal 
as applicable to the high speed line, 
left $1,444,186.09 as the book cost 
of the property applicable to Niagara 
Falls local service. This represented 
4.56 per cent of the book cost of the 
entire property. Using Mr. Kearney’s 
basis, the depreciation chargeable to 
local operation would amount to $46,- 
329.60. 

In his exhibit, Mr. Kearney includ- 
ed an allowance for Federal income 
taxes of 11 per cent of the net revenue 
less other taxes. This is excessive, as 
it does not take account of bond in- 
terest, which is deducted in determin- 
ing the income tax to be paid. In 
1929, the company’s Federal income 
tax amounted to approximately 4.5 
per cent of net revenues less other tax- 
es. 

Making the revisions above referred 
to and including in revenues an al- 
lowance for trackage for bridge cars 
operated over the local lines, the net 
operating income for Niagara Falls 
local lines during a future year, based 
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on the proposed increased rates of 
fare, would be as follows: 


Passenger revenue 
Other revenue from trans- 


ee 





NE os cs- ah Seateie 855 
Revenue from other rail- 
way operations ......... 13,506 
Trackage rights for bridge 
ME vec ivenen bases case 802 
Total operating revenue ...... $556,163 


Operating expenses (ex- 
cluding depreciation) ... $387,526 
Depreciation 30 











Total operating expenses ..... 433,856 
Net revenue from railway opera- 
SE Ree Ret or hee $122,307 
Federal income tax, say .. $3,780 
New York state gross earn- 
ae Cy) 2,856 
rr ere re 35,541 
PES se cbnkssetscesscus 42,177 
Cnerating MOONE ...cc0ssciccecess $80,130 


This would represent a return at 
7 per cent upon about $1,144,700, at 
6 per cent upon about $1,335,500. 

Upon the basis of a book cost of 
the property applicable to local serv- 
ice in the city of Niagara Falls of 
$1,444,186, or 4.56 per cent of the 
book cost for the entire system, as of 
December 31, 1929, Mr. Kearney 
computes the portion of the deprecia- 
tion reserve applicable to the proper- 
ty. The corrected balance in the re- 
serve for depreciation as of the same 
date amounted to $4,400,650.69 for 
the system, and 4.56 per cent would 
be $200,670. Deducting this amount 
from the book cost leaves $1,243,516 
as the book cost less depreciation re- 
serve or book value of the property. 


Upon the basis of operating income 
for a coming year at the proposed 
rates of fare of $80,130, it appears 
that the return would be less than 6.5 
per cent on the book value just given. 
This figure contains no allowance for 
working capital or going value, and 
reflects to no appreciable degree the 
present reproduction cost of proper- 
ty constructed at lower price levels. 
While it includes entirely the local 
line west of Portage road, which is 
also used by the high speed line cars, 
this is offset by the fact that no part 
of the book cost of shops, shop equip- 
ment and general structures outside 
of Niagara Falls, which are partially 
used for the local Niagara Falls serv- 
ice, has been allocated thereto. 

It is possible that other adjustments 
ought to be made, some tending to in- 
crease the rate base and others to re- 
duce it. Possibly the results of in- 
creased fares would be less and possi- 
bly more favorable than estimated. 
No exact predictions can be made. 
Only experience will decide. But the 
evidence seems conclusive that the 
company should be permitted to put 
into effect the proposed schedule of 
fares and given an opportunity to 
show what the results will be. In view 
of the time consumed in litigation, the 
new fares should be allowed to go in- 
to effect on short notice. 


Commissioners Van Namee, Lunn, 
and Burritt concur; Commissioner 
Brewster not present. 
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KENTUCKY COURT OF APPEALS 


Railroad Commission of Kentucky et al. 


Northern Kentucky Telephone Company 
et al. 


(— Ky. —, 33 S. W. (2d) 676.) 


Service — Telephones — Physical connection. 
1. Telephone utilities are required to exchange messages over each other’s 
lines without unreasonable delay or discrimination, p. 256. 

Service — Telephones — Physical connection. 


2. Service over lines of different telephone companies having physical con- 
nection must be accepted as it exists at the time of such connection, p. 


256. 

Service — Telephones — Physical connection — Rights of third party. 
3. A third party is entitled only to such service over physically connected 
telephone lines as the connecting companies have to offer, in the absence 
of a contract or statutory obligations to the contrary, p. 256. 

Service — Telephones — Physical connection — Property rights. 
4. Physical telephone connection, as contemplated by the Constitution, is 
the union of telephone lines in the interest of public convenience without 
the destruction of the connecting utilities’ property rights, p. 256. 

Service — Commission’s duty — Physical telephone connection. 
5. The Commission must work out rules and regulations for making phys- 
ical telephone connection in compliance with the statute providing for such 
matters, p. 256. 

Service — Discretion of the Commission — Physical telephone connection. 
6. When one telephone company in good faith makes a request for phys- 
ical connection with another, the Commission has no discretion in the matter 
and may not refuse to order the connection, and make adequate provision 
for a fair and equitable division of tolls, p. 257. 

Commission — Mandamus proceeding. 
7. The Commission, being a ministerial body, may be compelled to per- 
form its duties by a proceeding in mandamus, p. 257. 

[December 19, 1930.] 
A PPEAL by a telephone company intervening as a codcfend- 
ant from a judgment of a lower court sustaining an action 
by another telephone company to compel the Railroad Commis- 
sion in a mandamus proceeding to permit it to have physical 
connection with the lines of the codefendant company; lower 
court decree affirmed. 
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RAILROAD COMMISSION v. NORTHERN KENTUCKY TELEPH. CO. 


APPEARANCES: Trabue, Doolan, 
Helm & Helm, of Louisville, and E. 
D. Smith, of Atlanta, Georgia, for 
appellant; Turner & Creal, of Frank- 
fort, and M. J. Hennessey, of Augus- 
ta, for appellee. 


Locan, J.: The Northern Ken- 
tucky Telephone Company is a cor- 
poration created and existing under 
the laws of the state of Delaware and 
authorized to engage in the business 
of owning and operating a system of 
telephones in the counties of Bracken, 
Mason, and Robertson in the state 
of Kentucky. 

The Southern Bell Telephone & 
Telegraph Company is a corporation 
created under the laws of the state of 
New York, and is authorized to 
operate a system of telephone and 
telegraph lines and exchanges in the 
state of Kentucky and in other states. 

The Northern Kentucky Telephone 
Company demanded of the Southern 
Bell Telephone & Telegraph Company 
that it make a physical connection 
through its switchboards with the 
lines of the first-named company, and 
that they receive and transmit each 
other’s messages. This request was 
refused. The Northern Kentucky 
Telephone Company filed its petition 
and application with the Railroad 
Commission of Kentucky requesting 
it to enter an order directing the con- 
nection to be made, and that the mes- 
sages of the respective companies be 
transmitted by the other without un- 
reasonable delay or discrimination, 
and that it define the terms, condi- 
tions, and rates of tolls to be charged 
and the division of the toll charges 
between the respective companies, and 
the cost of making such connection. 
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The Southern Bell Telephone & 
Telegraph Company intervened, and 
the Railroad Commission heard proof 
and entered an order denying the re- 
quest of the Northern Kentucky Tele- 
phone Company in its entirety. In its 
final order it discloses many things 
wholly foreign to the questions pre- 
sented to it. It assumed that it had a 
discretion to determine whether there 
should be a physical connection be- 
tween the lines of the telephone com- 
panies, and, having decided on 
grounds too numerous to mention 
that the connection should not be 
made, it found it unnecessary to de- 
termine the terms and conditions 
which should apply if a connection 
should have been made. 

The Northern Kentucky Telephone 
Company, conceiving that the Rail- 
road Commission had entirely mis- 
conceived its duties and its powers, 
instituted an action in the Franklin 
circuit court to compel the Railroad 
Commission to enter an order requir- 
ing a physical connection and in such 
a way as to enable the subscribers, or 
patrons, of one of the telephone com- 
panies to talk over the lines of the 
other through the exchanges by means 
of the necessary mechanical arrange- 
ments. The Southern Bell Telephone 
& Telegraph Company again inter- 
vened and sought to uphold the find- 
ings of the Railroad Commission. 
After a consideration of the whole 
matter, the late Judge Williams of 
the circuit court entered a judgment 
granting the relief sought. That 
judgment is as follows: 

“The Commission refused to grant 
the relief sought, on the ground that 
under the law it has a discretion and 
it found from the evidence that the 
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detriment to the respondent would be 
disproportionate to the benefit to peti- 
tioner and that the relief sought was 
not warranted by public need. 

“My view is that under § 199 of 
the Constitution, the Railroad Com- 
mission has the discretion to fix the 
rates and charges but has no right or 
discretion to refuse to require the re- 
spondent company to receive and 
transmit petitioner’s messages from 
or to counties other than Robertson.” 

It was the finding of Judge Wil- 
liams that under the provisions of 
§ 199 of the Constitution the Rail- 
road Commission had no right, or 
discretion, to refuse a physical con- 
nection between the lines of the 
two companies, but he found that 
it had authority to fix the rates and 
charges. 

[1, 2] This appeal requires no 
more than the construction of § 199 
of the Constitution of Kentucky and 
Chap. 143 of the Acts of 1912, now 
§§ 4679{—1 to 4679{—4, Ky. Stat. 
There is no room for doubting that 
§ 199 of the Constitution of Ken- 
tucky requires telephone companies 
operating exchanges in different 
towns, or cities, or other public sta- 
tions, to receive and transmit each 
other’s messages without unreasona- 
ble delay or discrimination. It was 
the intention of that section that tele- 
phone companies falling within the 
provisions should make such physical 
connection as might be required so 
that a message originating on the 
lines of one company might be trans- 
mitted over the lines of the other com- 
pany through such mechanical ar- 
rangements as might be found neces- 
sary to enable the carrying of the 
message. There is no question of 
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public demand or of taking the prop- 
erty of another, or any of the other 
many questions suggested in brief for 
appellants. When the lines are con- 
nected, the service must be accepted 
over the lines as they are at the time. 
If a person desires to use the facili- 
ties of a telephone company, he ap- 
proaches the booth or other place pro- 
vided and makes his wants known, 
and he is connected with the person 
whom he desires to reach. If a man 
has access to the facilities of one tele- 
phone company, but cannot get to the 
person that he desires to talk to with- 
out his message passing over the line, 
or lines, of another company he 
makes his wants known to the com- 
pany he is in contact with and that 
company puts his message over the 
lines of the company on which the 
message originates and through the 
exchange of the other company and 
over its lines, such as they are. There 
is no material difference in the meth- 
ods of operation. In one instance the 
person desiring to telephone goes di- 
rectly to the facilities of the company 
the lines of .which he desires to use 
and makes his request there. In the 
other instance, that is, where he is 
not in direct contact with the line or 
lines over which his message must 
pass, he telephones his request in 
through the instrumentality of an- 
other telephone line, and it is accepted 
and transmitted by the connected line 
in the same mannr as if it had orig- 
inated on the second line. 

[38-5] While it is true that tele- 
phone companies are common carriers 
of messages, yet the stranger is en- 
titled only to such services as the tele- 
phone company has to offer, and so 
it is when another telephone obtains 
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connection. This may not apply to 
those who have contracts with the 
particular telephone company for 
service and would not apply where 
there were statutory regulations. The 
connection between telephone lines as 
contemplated by § 199 of the Consti- 
tution of Kentucky is a mechanical 
union of the lines for the transmis- 
sion of messages for the public con- 
venience and without destroying the 
property rights of either company. 
The rules and regulations for making 
the mechanical connection are what 
the Railroad Commission must work 
out under the provisions of the statute 
above cited. 

[6] The judgment of the lower 
court expressed, with brevity, the 
duties of the Railroad Commission. 
It has no discretion under the sec- 
tions of the Constitution and the stat- 
utes, supra, except as to the rules and 
regulations. When a message orig- 
inates on one line and is transmitted 
over it and another line or lines, it is 
required that a division of the toll 
charges be distributed between, or 
among, the lines on a basis that is fair 
and equitable. The Railroad Com- 
mission is the body vested with the 
authority to determine such a mat- 
ter. There may be some cost of mak- 
ing the mechanical union, although in 
the case before us it appears that such 
cost would be insignificant, and the 
Commission may determine who shall 
pay the cost of making the physical 
connection. It is possible that there 
could be such a condition existing 
that one of the telephone companies 
could not carry messages of the other 
without interfering with the trans- 


mission of the messages of its cus- 
tomers. In such a case there might 
be some regulation to be made by the 
Railroad Commission. There may al- 
ready be physical connection between 
two telephone companies and one may 
ask for connection at another point, 
and in such a case the Railroad Com- 
mission may be vested with certain 
duties in the determination of the 
question of another connection. So 
the Constitution means that, when a 
good-faith telephone company makes 
a request that it have physical connec- 
tion with another such company, the 
Railroad Commission is without au- 
thority to refuse a connection where- 
by messages may be transmitted over 
the respective lines. The rules and 
regulations controlling the matter of 
tolls and other details after the con- 
nection is made must be worked out 
by the Railroad Commission. No 
questions of taking property without 
due process of law, or kindred mat- 
ters, call for determination in the case 
before us, as the Railroad’ Commis- 
sion failed to perform its first duty 
about which it had no discretion. 

[7] The Railroad Commission is a 
ministerial body, and, if it fails to 
perform its duties, it may be com- 
pelled by mandamus to do so. We 
have reached these conclusions briefly 
expressed from a consideration of the 
constitutional and statutory provi- 
sions involved and the many cases 
found annotated and discussed in 11 
A.L.R. 1204, and 16 A.L.R. 352. 

Judgment affirmed. 


Whole court except Clay, J., sit- 
ting. 
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Re Meter Rates for Taxicab Service 


[Docket No. 5589.] 


Rates — Commission authority — Minimum and maximum charges — Taxicabs. 
1. The Commission has authority to fix both minimum and maximum taxi- 


cab rates, p. 258. 


Monopoly and competition — Relation of taxicab rates to mass transportation 


rates. 


2. Taxicab rates and mass transportation rates respectively are for dif- 


ferent types of service, both of 


to be reasonably protected in their legitimate performance, p. 259. 


Rates — Reasonableness — Taxicabs. 
3. The topography, particularly 


population, and the taxicab traveling habits of different communities have 


a bearing on reasonable taxicab 
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which have their special field and ought 


as to the grade of streets, the density of 





rates for each separate community which 


may justify different rates for different communities, p. 259. 


Rates — Taxicab — Uniform metered 


rates. 


4. The Commission fixed uniform meter rates for all taxicabs operating 
in a particular community, p. 260. 


[February 26, 1931.] 


 gthgussisncangpesed order fixing meter rates for taxicab service 


in various communities. 


By the Commission: Chapter 292 
of the Public Acts of 1929 (Chap. 
204 General Statutes Rev. 1930) del- 
egated to the Public Utilities Commis- 
sion regulatory authority over taxi- 
cabs and taxicab operation and au- 
thority to prescribe maximum rates 
for taxicab service. The Commission, 
by virtue of its regulatory and statu- 
tory powers, on October 27, 1930, 
(Commission’s Docket No. 5534) or- 
dered and directed that on and after 
January 1, 1931, all taxicabs author- 
ized by the Commission to be operated 
in taxicab service in the towns and ci- 
ties of Hartford, New Haven, Bridge- 
port, Waterbury, New London, and 


¥ 


Meriden be equipped with taxi-meters 
for measuring the time and distance 
of each trip, upon which rates and 
charges shall be based. By modifica- 
tion and amendments to said order, 
Docket No. 5534, the effective date 
thereof was extended to March 15, 
1931. 

[1] During the present legislative 
session of 1931, a substitute for 
House Bill No. 972: entitled ““An Act 
Amending an Act Concerning Opera- 
tion of Public Service Motor Vehicles 
as Taxicabs,” was enacted and is now 
in full force and effect. This bill, 
“substitute for House Bill No. 972,” 
amends said Chap. 292 of the Public 
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Acts of 1929 (§ 3856 General Stat- 
utes Rev. 1930) by taking out the 
word “maximum” as pertaining to 
rates in § 1 thereof, and authorizes 
the Commission to prescribe reason- 
able rates and charges which the Com- 
mission interprets as authority to pre- 
scribe both minimum and maximum 
rates. 

[2] The traveling public, in any 
form of public transportation, is in- 
terested in procuring as low a rate as 
is consistent with safe and dependable 
service and fair dealing with kindred 
forms of transportation. For the con- 
tinuous rendition of safe and depend- 
able service, the carrier must receive 
sufficient revenue to maintain the 
equipment in safe operating condition 
and to employ competent drivers or 
operators, not only for the interest of 
the carrier, but especially for the pro- 
tection of the traveling public. Taxi- 
cab operation is in the nature of spe- 
cial service, distinct from mass trans- 
portation by railroads, railways, and 
motor busses at naturally lower rates. 


' Taxicab rates are ordinarily for the 


service of the vehicle and driver for 
a particular trip, while mass transpor- 
tation rates are based upon a specific 
rate per passenger. Each form of 
transportation has its special field and 
ought to be reasonably protected in 
the legitimate performance of its 
service. 

Upon request of the Commission, 
all taxicab operators in the aforemen- 
tioned cities have filed with the Com- 
mission tentative or proposed meter 
rates. There is an entire lack of uni- 
formity in the rates thus submitted, 
ranging from 10 cents for the first 
two fifths of a mile and 5 cents for 
each additional one fifth of a mile 


with no charge for extras, to 30 cents 
for the first one third of a mile and 10 
cents for each additional one third of 
a mile and 25 cents for each passen- 
ger over two passengers. On the rate 
known as the “fifteen and five,” some 
were on the basis of 15 cents for the 
first one eighth of a mile and 5 cents 
for each additional one fifth of a mile; 
others 15 cents for the first one fifth 
of a mile and 5 cents for each addi- 
tional one fifth of a mile; and still 
others 15 cents for the first two fifths 
of a mile and 5 cents for each addi- 
tional one fifth of a mile. Some 
schedules provided for an additional 
charge for each passenger. The most 
generally submitted and requested 
rate was on the basis of 20 cents for 
the first one third of a mile and 10 
cents for each additional one third of 
a mile, some with and some without 
an additional charge for extra passen- 
gers. 

[3] The topography, particularly 
as to the grade of streets, the density 
of population, and the taxicab travel- 
ing habits of different communities, 
have a bearing on reasonable taxicab 
rates for each separate community 
which may justify different rates for 
different communities. The statute 
provides that the Commission shall 
prescribe reasonable rates, and fur- 
ther provides that rates shall, at all 
times, be subject to review and modi- 
fication by the Commission upon ap- 
plication of the carrier or other inter- 
ested party. 

In prescribing an initial rate, in the 
absence of an extended scientific study 
of the actual cost of service in the dif- 
ferent communities, the Commission 
takes into consideration the practical 
aspects, the numerous proposed rates, 
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and the present rate structures of 
taxicab operations in the different 
communities, together with a compar- 
ison of taxicab rates in communities 
of similar size and conditions in other 
states. A rate thus prescribed may or 
may not prove to be the most reason- 
able rate for the particular communi- 
ty, but the rate so hereinafter pre- 
scribed in the nature of an initial rate 
may later be modified for cause shown 
either on petition of interested par- 
ties or on motion of the Commission. 

The information and data for a 
more scientific adjustment of meter 
rates should be available from a care- 
ful accounting and bookkeeping sys- 
tem of the different operators after a 
reasonable period of time of operation 
under the prescribed rate. 

[4] Based upon the foregoing 
statement of facts and conclusions, 
and by virtue of the provisions of said 
statute, the Commission hereby pre- 
scribes the following as reasonable 
rates and charges for taxicab service 
(as defined in Commission’s Docket 
No. 5487) in the city of Hartford and 
for the surrounding territory in which 
certificate holders located in said city 
of Hartford are authorized to oper- 
ate, on and after March 15, 1931, to 
wit: 

20 cents for the first one-third mile. 

10 cents for each additional one- 
third mile. 


Waiting time: 10 cents for each 
four minutes or $1.50 per hour. 

No charge for extra passengers. 

All certificate holders located in 
said city of Hartford and authorized 
by this Commission to operate taxi- 
cab service are hereby directed to 
adopt and strictly comply with the 
foregoing rates until further order of 
the Commission in the premises. 

We hereby determine and direct 
that notice of the foregoing finding, 
order, and decree be given by the sec- 
retary of this Commission by for- 
warding by registered mail true and 
attested copies thereof to the parties 
in interest on or before the 27th day 
of February, 1931, and due return 
make. 


Epitror’s Note: A similar opinion 
and order were handed down by the 
Connecticut Commission in fixing taxi- 
cab rates for the towns and cities of 
New Haven (Docket No. 5590), 
Bridgeport (Docket No. 5591), Water- 
bury (Docket No. 5593), New London 
(Docket No. 5594), and Meriden 
(Docket No. 5592), with the exception 
that in the case of the city of Water- 
bury, the rate was fixed at 30 cents for 
the first one-half mile and 10 cents for 
each additional one-quarter mile, and 
in the case of the city of Meriden, the 
rate was fixed at 30 cents for the first 
three-quarters mile and 10 cents for 
each additional one-quarter mile. 





WISCONSIN RAILROAD COMMISSION 


Re North Wisconsin Telephone Company 
[U-4019.] 


Rates — Burden of proof — Increase in nonsubscriber tolls. 
1. A telephone utility was not allowed to increase its toll rate to non- 
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subscribers for calls over the company’s lines, where its application did 
not disclose the reason why the increase would be necessary, p. 261. 


Discrimination — Increase for one class — Telephone rates — Nonsubscriber 


toll. 


2. It is not proper for a telephone company, in danger of suffering a 
deficit, to make the rate for service to nonsubscribers for calls over the 
company’s lines unduly high in order to increase the operating revenues 
sufficiently to meet the operating expenses, p. 261. 


[February 4, 1931.] 


F  Sgremen ner of a telephone utility for authority to increase 
nonsubscriber rates; denied. 


By the Commission: Application 
was filed by the North Wisconsin Tel- 
ephone Company on July 7, 1930, 
asking for an increase in the toll rate 
to nonsubscribers for calls over the 
company’s lines. 

Notice was duly issued of hearing 
to be held at Ashland, Wisconsin, on 
September 12, 1930. No appearan- 
ces were entered at the time and place 
of hearing. 

[1,2] The North Wisconsin Tel- 
ephone Company has two telephone 
exchanges, one at Mason, Wisconsin, 
and one at Sanborn, Wisconsin. The 
application requests an increase in rate 
from 10 cents to 25 cents per call to 
nonsubscribers on calls made over the 
company’s lines. The rate files of the 
Commission disclose that the present 
rate authorized for this class of serv- 
ice is 15 cents per call instead of 10 
cents per call as stated in the applica- 
tion. 

The annual report of the company 
for the year 1929 does not state what 
the nonsubscriber telephone earnings 


of the company were in that year. The 
application does not contain any in- 
formation as to what the nonsubscrib- 
er telephone earnings of the company 
are, or as to what increase in revenues 
would result from the proposed in- 
crease in rate. The Commission can- 
not ascertain these facts from the rec- 
ord before it. Neither does the appli- 
cation state why the increase is neces- 
sary. 

The rate proposed is in excess of 
the rate ordinarily charged for the 
class of service in question. In case 
of a deficit, it is not proper to make 
the rate for service to nonsubscribers 
on the company’s lines unduly high in 
order to increase the operating reve- 
nues sufficiently to meet the operating 
expenses. 

The Commission finds that the rec- 
ord before it does not disclose facts 
which justify an authorization of the 
proposed increase. 

It is therefore ordered that the 
application be, and it is hereby, de- 
nied. 
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Clarion River Power Company 


Patrick J. Hurley et al. Constituting the 
Federal Power Commission 


[Equity No. 52024.] 


Constitutional law — Interstate commerce — Federal Water Power Act. 
1. The subject dealt with, in the Federal Water Power Act, involving as 
it does the regulation of water power projects that affect the navigability 
of waters used in interstate commerce, is properly within the province of 
Congress, p. 265. 
Valuation — Commission jurisdiction — Ascertainment of original cost — Gov- 
ernment license. 
2. The Federal Power Commission, in the exercise of authority delegated 
to it by Congress in the Federal Water Power Act, may properly ascer- 
tain, in accordance with its rules and regulations, the original and net 
investment cost of a completed power project, for which it has already 
issued a license to an applicant company, where the latter has had due 
notice of hearings to be had upon the company’s protest against the pre- 
liminary report of the Commission’s accounting division, notwithstanding 
the fact urged by the company in support of its contention that its own 
statement of original investment was conclusive as to items included 
therein, and that the Commission could not use such investment cost as 
a basis for determining compensation to be paid upon public acquisition 
of the property, until after the expiration of the 50-year term of the 
license, or until after the expiration of first twenty years of the term and 
the commencement of the 30-year amortization period, p. 266. 
Valuation — Duty of the Commission — Federal power license — Investment 
cost. 
3. The Federal Power Commission, in the exercise of the duty imposed 
upon it by Congress in the Federal Water Power Act to expropriate 
excessive profits, from time to time, may properly ascertain the invest- 
ment cost of a power project immediately upon its completion under a 
power license which it has granted, and to revise such finding from year 
to year thereafter, p. 266. 
Constitutional law — Due process — Federal Power Commission — Hearing on 
cost probe. 
4. A hearing held by the Federal Power Commission to ascertain the 
original cost of a power project completed under a Federal license, on 
protest of the licensee to the preliminary report of the Commission’s ac- 
counting division, does not violate due process of law where the licensee 
has had due notice of such hearing, p. 273. 


[January 29, 1931.] 
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_ in equity brought by a hydro-power development com- 
pany to restrain the members of the Federal Power Com- 
mission from conducting a hearing to determine the original 
cost and net investment of a power project, which the former 
has completed under a Federal license; injunction refused. 


APPEARANCES: Charles Russell, 
for Power Commission; Marshall 
Bullitt, for Clarion River Power 
Company. 


Apkins, J.: Plaintiff, the Clarion 
River Power Company, brought this 
suit in October, 1930, against the then 
members of the Federal Power Com- 
mission to restrain them from con- 
ducting in their official capacity a 
hearing to ascertain the original cost 
and net investment of plaintiff in a 
water power project on the Clarion 
river, in the state of Pennsylvania, 
known as the Piney project, and con- 
structed under a license issued by the 
Commission. 

Plaintiff moved for a temporary in- 
junction to restrain the holding of the 
hearing pending the suit, and defend- 
ants filed a motion to dismiss the bill 
of complaint. 

The principal ground of defend- 
ant’s motion is that the Federal Pow- 
er Commission is authorized by law 
to hold the hearing in question. The 
case depends upon the construction to 
be given to the Act of June 10, 1920 
(41 Stat. at L. 1065), commonly 
known as the Federal Water Power 
Act. 

On October 13, 1922, the Commis- 
sion issued a 50-year license to plain- 
tiff, Clarion Water Power Company, 
to construct and maintain a water 
power development on the Clarion 
river, known as the Piney project, to 
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be commenced by June 1, 1923, and 
completed by September 1, 1927. The 
project was completed within the time 
limit. 

Section 4(a) of the act provides 
that in order to aid the Commission 
in determining the net investment of 
the licensee in any project the licensee 
shall upon oath, within a reasonable 
time after construction of the origi- 
nal project, or any addition, or better- 
ment, file with the Commission a 
statement, in duplicate, showing the 
actual legitimate cost of such project, 
addition, or betterment. 

The same section also provides that 
the licensee shall grant to the Com- 
mission or its agents free access to all 
books, records, papers, and documents 
relating to the project. The license 
to plaintiff contained a number of 
other conditions hereafter to be men- 
tioned. 

On April 11, 1930, plaintiff filed 
with the Commission its statement, in 
duplicate, as required by § 4(a). 
Plaintiff alleges that this statement 
shows the actual legitimate cost of the 
construction of the project to be 
$11,032,816.57. 

By § 4(h) of the Statute the Com- 
mission is authorized to make such 
rules and regulations as may be neces- 
sary and proper for the purpose of 
carrying out the act. 

The license stipulates that it is sub- 
ject to all the terms and conditions of 
the act and of the rules and regula- 
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tions of the Commission pursuant 
thereto in force on June 6, 1922. Reg- 
ulation 20, § 6, in force on that day, 
provides that the Commission re- 
serves to itself the right to investigate 
and make any lawful order concern- 
ing any item or amount included in 
the cost of the original project. 

The license also provides (Art. 17) 
that each item of cost shall be sup- 
ported by proper voucher or other 
record, and that such voucher or rec- 
ord in support of any item properly 
includable in said cost shall become 
part of the permanent records of said 
project, and shall be kept and retained 
by the licensee in the manner required 
by the Commission. 

Under certain rules of practice and 
procedure effective May 1, 1929, it is 
provided (Rule XV, paragraphs 6, 7, 
8) that the books, records, and ac- 
counts of the licensee shall be exam- 
ined and audited for the purpose of 
verifying the statement to be filed by 
the licensee above mentioned; that 
when the representatives of the Com- 
mission shall have completed this ex- 
amination there shall be prepared a 
preliminary account and report setting 
forth the items which may be proper- 
ly entered in the fixed capital accounts 
of the project and the reasons for 
omitting any other items claimed by 
the licensee. Copy of this report is to 
be served upon the licensee and the 
latter is allowed thirty days within 
which to file a protest. If a protest is 
filed a public hearing shall be ordered 
and a date set therefor. 

In this case the accounting division 
of the Commission made an examina- 
tion and audit of the books, records, 
and accounts of plaintiff after plain- 
tiff’s report was filed. 
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In August, 1930, the accounting 
division filed with the Commission its 
preliminary accounting report on ac- 
tual legitimate investment in plain- 
tiff’s project (Exhibit E to bill of 
complaint). The accounting division 
recommended eliminating from plain- 
tiff’s statement of actual legitimate 
investment the total of $6,213,904.78, 
or approximately 55 per cent of the 
amount claimed by plaintiff. 

Copy of this report was served on 
plaintiff about August 21, 1930, to- 
gether with notice that in case plain- 
tiff failed to file a protest to the re- 
port the same would be presented to 
the Commission for such action as 
might be just and proper; but that in 
case plaintiff so desired a protest 
might be combined with the petition 
for hearing. 

On September 19, 1930, plaintiff 
filed with the Commission a protest 
against the approval of the prelimina- 
ry accounting report in so far as it 
recommended elimination of any 
items claimed by plaintiff. The pro- 
test was based on the ground that the 
items were reasonable and legitimate; 
and on the further ground that the 
Commission was without authority to 
make any adjudication or order with 
reference to the cost of the project, or 
to require plaintiff to omit from its 
capital account any item of cost, and 
that the preliminary report was with- 
out authority of law. Plaintiff made 
no request for hearing. 

On October 2, 1930, the Commis- 
sion gave notice that the matter was 
set for hearing before the Commis- 
sion or a representative thereof at 
Washington on November 5, 1930. 

On October 24, 1930, this suit was 
filed to restrain defendants from ex- 


264 











CLARION RIVER POWER CO. v. HURLEY 


ercising any jurisdiction to hold such 
hearing or to make any adjudication 
with reference to the cost of said proj- 
ect, or to require plaintiff to omit 
from its capital accounts any item of 
cost entered therein. 

A rough analysis of some of the 
items in plaintiff's report, objected to 
by the accounting division, follows: 

$448,772.50, expenditures made be- 
tween 1912 and 1922, during the pre- 
construction period; the accounting 
division recommends their elimination 
on the ground that they are wholly 
unsupported by vouchers. 

The report proposes to eliminate 
expenditures during the construction 
period aggregating $5,765,132.28. 

These expenditures occurred after 
issue of the license which contained 
the provision that vouchers should be 
taken and preserved for every item of 
expense. It is alleged as to items ag- 
gregating $1,416,044 that plaintiff 
has not furnished supporting evi- 
dence of their expenditure. 

$731,190.56 is claimed to represent 
net interest costs to plaintiff on its se- 
curities covering the period accounted 
for. This is eliminated because in- 
formation as to the proceeds received 
from the securities and final disposi- 
tion thereof has been withheld from 
the examiner. 

$2,550,000 is recommended to be 
eliminated on the ground that it rep- 
resents profit made on the construc- 
tion of the Piney project by a con- 
struction company which is said to be 
affiliated with plaintiff. 

$800,000 is recommended to be 
eliminated on the ground that it rep- 
resents profit made by one of the con- 
cerns affiliated with plaintiff in con- 
nection with the sale of plaintiff’s se- 


curities and the development of the 
entire project. It is claimed not to be 
an item of actual cost of the project 
itself. 

Thus the accounting officers report 
to the Commission that about 30 per 
cent of the actual legitimate cost of 
the project as claimed by plaintiff is in 
reality profit made by one or more 
corporations affiliated with plaintiff; 
that about 15 per cent of such claimed 
cost is not supported by vouchers, and 
that as to more than 5 per cent of 
capital expenditures plaintiff refuses 
to submit to the Commission the evi- 
dence in its possession from which the 
Commission may determine how 
much of this item was actually ex- 
pended. 

The Commission asserts that the 
duty is imposed upon it to now hold 
a hearing, take evidence, and deter- 
mine whether or not these items were 
actually expended, and whether or not 
they constitute part of the actual legit- 
imate cost. Plaintiff contends that 
the Commission is wholly without 
power to do anything more at the 
present time, and that under the stat- 
ute the Commission must wait for at 
least twenty years and possibly fifty 
years before it can determine this dis- 
pute. 

The decision of the question in- 
volved requires consideration of the 
purpose and objects of the Federal 
Water Power Act as well as a careful 
analysis of the act, of the rules and 
regulations issued by the Commis- 
sioner thereunder, and of the condi- 
tions contained in the license issued to 
plaintiff. 

[1] The purposes of the act are 
stated in New Jersey v. Sargent 
(1926) 269 U. S. 328, 335, 70 L. ed. 
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289, 46 Sup. Ct. Rep. 122. It is 
enough here to say that the purposes 
involve the improvement of naviga- 
tion and development of water power 
from navigable waters or upon any 
part of the public domain. 

The act has two aspects—one gen- 
eral, and the other specific. 

The act provides for investigations 
by the Commission concerning the 
utilization of the water resources, and 
concerning the water power industry 
of the United States. 

The act also imposes upon the Com- 
mission broad powers and duties with 
respect to the development and regu- 
lation of particular water power proj- 
ects. The present case is concerned 
with this aspect of the statute. 

“The power of Congress to regu- 
late such waters is not expressly 
granted in the Constitution, but is a 
power incidental to the express ‘power 
to regulate commerce with foreign na- 
tions, and among the several states, 
and with the Indian tribes.’” Leovy 
v. United States (1900) 177 U. S. 
621, 632, 44 L. ed. 914, 20 Sup. Ct. 
Rep. 797; New Jersey v. Sargent, 
supra; Constitution, Art. I, § 8, 
Clause 3. 

Many of the water power sites are 
located upon the public lands of the 
United States. The Constitution, Art. 
IV, § 3, Clause 2, provides that “the 
Congress shall have power to dispose 
of and make all needful rules and reg- 
ulations respecting the territory or 
other property belonging to the Unit- 
ed States.” 

The subject of the Federal Water 
Power Act, therefore, is one peculiar- 
ly within the province of Congress. 

The statute marks a departure in 
the method of dealing with the public 


P.U.R.1931B. 


domain. So it is particularly impor- 
tant to ascertain the purpose of Con- 
gress and to construe the statute in 
the light of that purpose. 

It is clear that water power is to be 
developed by private capital, but that 
excessive profits are to be prevented, 
either by regulation of the rates or re- 
capture of a portion of the profits ei- 
ther by the states in which the proj- 
ects are situated, or by the United 
States, and by the application of the 
excess profits to the reduction of the 
net investment in the property. Fi- 
nally, at the end of fifty years the 
United States has the privilege of tak- 
ing over the project at the then net in- 
vestment. 

[2, 3] For the purposes of the act 
there are three periods or points in- 
volved in each license—the first twen- 
ty years, the ensuing thirty years, and 
the termination of the license period. 

1. During the first period of twen- 
ty years excessive profits are to be 
prevented by permitting rates to be 
fixed by the state in which the project 
is located; if that state has not creat- 
ed a body with power to fix rates, then 
the excess profits are to be expropri- 
ated by the United States and the 
amount thereof is to be fixed by the 
Commission (§ 10(e)). 

2. During the ensuing period of 
thirty years (known as the amortiza- 
tion period) it is provided in the stat- 
ute that the excess profits shall be ap- 
plied in part to reducing the net in- 
vestment (§ 10 (d)). (This provi- 
sion is repeated in the regulations, and 
is contained in the license to plain- 
tiff.) 

The rate of fair return is specified 
in both the regulations and in plain- 
tiff’s license to be 13 times the 


266 








CLARION RIVER POWER CO. v. HURLEY 


weighted average annual interest rate 
payable on the par value of the bona 
fide interest-bearing debt of the li- 
censee ; except that if such debt is less 
than 25 per cent of the licensee’s 
actual legitimate investment the rate 
of return shall be two times the legal 
rate of interest in the state in which 
the project is located (Regulation 17; 
§ 3; License, Art. 20). 

Without stating the details it is pro- 
vided that during this amortization 
period certain named percentages of 
the surplus earnings shall be applied 
to certain named amounts—the effect 
of them all being to reduce the net 
investment by that percentage of this 
surplus. But there is a proviso that 
if at the end of any calendar year dur- 
ing this amortization period the Com- 
mission shall find that the accumulat- 
ed earnings of the licensee during the 
period of operation including the first 
twenty years have not yielded a fair 
return upon the actual legitimate in- 
vestment, the proportion of the sur- 
plus earnings to be paid into the 
amortization reserves shall be a small 
fraction of the amounts theretofore 
provided until such time as the ac- 
cumulated earnings of the licensee 
will be in the judgment of the Com- 
mission a fair return upon such in- 
vestment for the entire period of op- 
eration (Regulation 17, § 5; License, 
Art. 20). 

3. At the end of the license period 
of fifty years the United States may 
take over the property or permit a 
state, municipality, or other corpora- 
tion to take it over upon condition 
that there be paid to the original 
licensee the then net investment of the 
licensee in the project taken (§ 14 of 
the act). In the latter case the stat- 
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ute provides that the amount to be 
paid shall be determined by agreement 
between the Commission and the own- 
er, and if they cannot agree, then the 
amount shall be determined by a pro- 
ceeding in equity brought by the 
United States in the district court of 
the United States for the jurisdiction 
in which the project is located. 

The determination at the end of 
fifty years mentioned in § 14 is neces- 
sarily a judicial determination; it is 
the amount to be paid if plaintiff's 
property is then taken from it. 

But the requirements of the statute 
under the first and second periods 
would be difficult if not impossible of 
enforcement unless there be a determi- 
nation of the net investment by the 
Commission. This determination is a 
legislative or administrative question. 
There is no provision in the statute 
for the making of such determination 
by the courts. 

It is apparent from the foregoing 
that it is of the utmost importance 
both to the owner and to the United 
States that the actual legitimate cost 
of an original project should be 
known to ali parties concerned prompt- 
ly upon the completion of the project. 

The Commission asserts that the 
statute confers the power and imposes 
the duty upon it to now make this 
determination in the present case. 
Plaintiff contends that the determina- 
tion of the actual legitimate cost is a 
judicial determination to be made by 
the proper district court at the end of 
fifty years, if at all. Plaintiff also 
contends—should the foregoing ques- 
tion be decided against it—that the 
determination is not to be made until 
twenty years have elapsed, that is, at 
the end of the first period, and before 
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the beginning of the amortization 
period. 

To consider the effect of these con- 
tentions in the present case: 

There is in dispute more than $6,- 
000,000, or 55 per cent of the total 
amount claimed by plaintiff as the 
actual legitimate cost of the project. 
In all probability the correct figure is 
somewhere between the extreme as- 
serted by the parties to the suit. Nu- 
merous items are involved in this 
enormous sum, and they fall into dif- 
ferent classifications. A determina- 
tion of the question involves many 
disputed questions of fact and propo- 
sitions of law. While the license was 
issued in 1922 the project had its 
origin about ten years before. The 
accounting report shows a dispute as 
to the expenditures claimed to have 
been made by plaintiff’s predecessor 
from eight to eighteen years ago. It 
would be hard enough to decide these 
questions on oral evidence taken at 
the present time; if their ascertain- 
ment is to be postponed twenty or 
fifty years more, it is probable that 
their correct determination would 
then be impossible. 

The amount of the items composing 
the actual legitimate cost of the orig- 
inal project is the foundation of the 
system of accounts to be kept by 
plaintiff during the next fifty years. 
Throughout that period many items in 
the accounts will be based in part upon 
the capital items. Additions and bet- 
terments will be made at frequent in- 
tervals. 

If the items of capital account al- 
ready incurred and those involving 
subsequent additions and betterments 
are to be opened up for correction 
twenty or fifty years hence, corres- 


P.U.R.1931B. 


ponding changes will be necessary in 
a large portion of plaintiff's accounts 
during that period. The resulting 
confusion would be so great as prob- 
ably to make it impossible to recon- 
struct from the then existing data a 
correct set of books. 

If during this period some of these 
items erroneously have been treated as 
part of the actual legitimate project 
cost, the mere lapse of time will have 
other serious effects. On the one 
hand, it will have a tendency to cause 
these iterns to assume the nature of 
vested interests; on the other, if these 
items, years hence, are finally elim- 
inated from the capital, the value of 
plaintiff’s securities will be suddenly 
and greatly lessened. And much 
more important—if items are erro- 
neously retained in the capital ac- 
counts, the rates to be charged by 
plaintiff during this long period will 
be higher than if they should be elim- 
inated from the actual net investment 
at the present time. 

The serious objections to the con- 
tentions advanced by plaintiff were 
apparent when the statute was 
passed. 

I am of opinion that it was the in- 
tention of Congress to give the Com- 
mission power to make this determina- 
tion upon completion of a project, and 
from year to year thereafter; that 
such power is necessary to the ad- 
ministration of the statute; that such 
power was conferred by statute; and 
that the exercise of this power has 
been provided for by the rules and 
regulations adopted by the Commis- 
sion under the statute and by the con- 
ditions inserted in the license which 
plaintiff accepted and under which it 
is now operating. 
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First. The Statute: 

As before stated the statute has two 
aspects—general and specific. 

For the purpose of this opinion the 
analysis of the statute may be con- 
fined largely to the powers conferred 
on the Commission to deal with 
specific projects. 

Operations under the statute are to 
be carried on under preliminary per- 
mits and long-time licenses. The per- 
mit is to be issued to enable the appli- 
cant to survey the proposed site and to 
obtain the data necessary to make the 
required application for license (§ 
4(e)). 

The applicant for license must sub- 
mit such maps, plans, specifications, 
and estimates of the cost as may be 
required for a full understanding of 
the proposed project (§ 9). 

The Commission is authorized to 
issue the license for the purpose of 
constructing, operating, and maintain- 
ing project works necessary or con- 
venient for the development and im- 
provement of navigation and for the 
development, transmission, and util- 
ization of power from any of the 
navigable waters of the United States 
or upon any part of the public lands 
and reservations in the United States 
or for the purpose of utilizing the sur- 
plus water or water power from any 
government dam (§ 4(d)). 

The Commission may hold hearings 
in connection with the application for 
the permit or license, or the making 
any investigation as provided in the 
act (§ 4(g)). 

All licenses issued under the act 
shall be on certain conditions stated in 
the act and required to be included 
in the license, and on such other condi- 
tions not inconsistent with the provi- 
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sions of the act as the Commission 
may require (§ 10(a) to (g)). 

Among these conditions are the 
following : 

1. That the licensee shall pay to 
the United States reasonable annual 
charges in an amount to be fixed by 
the Commission to reimburse the 
United States for the costs of ad- 
ministering the act (§ 10(e)); and 
shall pay to the United States charges 
for the appropriation to the govern- 
ment of excessive profits until the 
respective states shall make provision 
for preventing excessive profits or for 
the expropriation thereof to them- 
selves; or until the period of amorti- 
zation as herein provided is reached; 
and charges for the expropriation of 
excessive profits may be adjusted 
from time to time by the Commission 
as conditions may require. (Ib.) 

2. After the first twenty years of 
operation the licensee shall establish 
and maintain amortization reserves, 
which reserves shall either be held 
until termination of the license, or 
applied from time to time in reduction 
of the net investment. The license is 
to provide a specified rate of return. 
A proportion of any surplus over this 
rate of return to be set forth in the 
license shall be paid into the amortiza- 
tion reserves to be held as aforesaid 
(§ 10(d)). 

3. Every licensee which is a public 
service corporation developing or dis- 
tributing power for sale or use in pub- 
lic service shall abide by such reason- 
able regulation of the services and of 
the rates and charges as may be pre- 
scribed by any duly constituted agency 
of the state in which the service is 
rendered or the rate charged. If the 
proper states have not empowered any 
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agency to regulate and control the 
service and rates, it is agreed that the 
Federal Power Commission may ex- 
ercise such regulation and control (§ 
19), 

Certain other provisions of the stat- 
ute, while not so stated, are conditions 
of the license. 

4. Similar authority to regulate 
services and rates is given where the 
power is distributed by subsidiary 
corporations which in turn purchase 
it from the licensee. In this event 
power is given to the Commission to 
regulate issuance of securities by the 
parties included within § 20 of the 
statute. 

5. At the expiration of the 50-year 
period of the license the United States 
is authorized to take over the prop- 
erty upon the condition that it pay the 
net investment of the licensee in the 
project taken. There are certain 
damages to be paid if part only of the 
project is taken. The net investment 
and the damages are to be determined 
by agreement between the Commis- 
sion and the licensee; if they cannot 
agree then by proceedings in equity 
instituted by the United States in the 
district court of the United States in 
the district within which the property 
is located (§ 14). 

The statute is an elaborate and 
carefully drawn act of 30 sections. 

After creating the Federal Power 
Commission, to be composed of the 
Secretary of War, Secretary of the 
Interior, and Secretary of Agriculture 
(§ 1), creating the office of executive 
secretary, and prescribing certain cler- 
ical and administrative details (§ 2), 
it then defines the many terms used in 
the statute (§ 3). 

The remaining sections—4 to 24— 


contain a carefully worked out scheme 
covering the jurisdiction conferred 
upon and the work to be done by the 
Commission. 

In addition to the sections hereto- 
fore mentioned the following are im- 
portant to the determination of the 
questions here involved: 

Project is defined as a complete 
unit of improvement or development 
consisting of the physical structures 
and the tangible and intangible prop- 
erty, the use and occupancy of which 
are necessary or appropriate in the 
maintenance and operation of the 
unit (§ 3). 

Net investment in a project means 
the actual legitimate original cost 
thereof plus similar costs of additions 
and betterments, after deducting from 
such original cost the sum of three 
items, described as (1) unappropriat- 
ed surplus; (2) aggregate credit bal- 
ances of current depreciation ac- 
counts, and (3) aggregate appropria- 
tions of surplus or income held in 
amortization, sinking fund, or similar 
reserves, or expended for additions or 
betterments, or used for the purposes 
for which such reserves were created. 
(These reserves have been mentioned 
heretofore and are provided for in § 
10(d)). 

But the deduction of all three of 
these items is subject to the proviso 
that the deduction shall apply to such 
items as have been accumulated dur- 
ing the period of the license from 
earnings in excess of a fair return on 
such investment (§ 3). 

Section 4 is a most important sec- 
tion of the statute. In eight para- 
graphs, (a) to (h), respectively, it 
enumerates the powers of the Com- 
mission—(a) hereafter more fully 
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discussed, authorizes and empowers 
the Commission to make investiga- 
tions in certain cases. It also provides 
that upon completion of a project the 
licensee shall file a statement showing 
the actual legitimate cost of construc- 
tion “in order to aid the Commission 
in determining the net investment of 
a licensee in any project.” 

Paragraph (d) authorizes issue of 
the license whenever necessary or con- 
venient for the development and im- 
provement of navigation, etc., as here- 
tofore outlined. 

Paragraph (f) directs the Commis- 
sion to prescribe rules and regulations 
for the establishment of a system of 
accounts by licensees; to examine 
books and accounts of such licensees ; 
to require licensees to submit state- 
ments and reports, including full in- 
formation as to net investment and 
reduction thereof, among other 
things, and also to require any licensee 
to make adequate provision for deter- 
mining said cost. 

Paragraph (g) authorizes the 
Commission to hold hearings and to 
order testimony to be taken in con- 
nection with the making of any in- 
vestigation as provided in the act. 

Paragraph (h) authorizes the 
Commission to perform any and all 
acts, and to make such rules and reg- 
ulations not inconsistent with the act 
as may be necesesary. and proper for 
the purpose of carrying out its provi- 
sions. 

In my opinion the purpose of the 
act necessarily requires that the ac- 
tual legitimate cost of the original 
project be determined now by the 
Commission. 

As already pointed out, unless this 
is true the enforcement of the statute 
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would be practically impossible. The 
evidence will be lost by death of wit- 
nesses and lapse of time. The accounts 
will be so hopelessly involved that it 
would be impossible to reconstruct 
them twenty or fifty years hence. 

The language of the statute prop- 
erly construed authorizes the hearing 
to be held at this time. 

Counsel for plaintiff contend that 
because there is a state regulatory 
body in Pennsylvania the United 
States has no interest in excessive 
profits until the lapse of twenty years, 
and that, therefore, the Commission 
may not make a determination at the 
earliest until the end of that period. 

In my opinion the existence of the 
power to determine the net invest- 
ment of the licensee, or the actual 
legitimate cost of construction of the 
project, does not depend upon wheth- 
er the state in which the project is 
located, has created a regulatory body. 
In either event it is important that the 
question be determined promptly upon 
the completion of the project and be- 
fore erroneous items have become 
firmly imbedded in the books. The 
effect of any such erroneous capital 
items will be felt throughout the 
amortization period, even though the 
owner’s rates have been regulated by 
a state body during the first period of 
twenty years. 

And where there is a state regula- 
tory body I do not find in the statute 
any provision authorizing such deter- 
mination during the amortization pe- 
riod which is not entirely applicable 
now. 

In arriving at this conclusion, in 
addition to the general purpose and 
effect of the act, I rely upon §§ 4(a), 
(g), (h), 10(d), and (e). 
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Section 4 provides that the Com- 
mission is hereby authorized and em- 
powered : 

(a) To make investigations 
concerning the water power 
industry and its relation to other in- 
dustries and to interstate or foreign 
commerce, and concerning the loca- 
tion, capacity, development costs, and 
relation to markets of power sites 

to the extent the Commis- 
sion may deem necessary or useful for 
the purposes of this act. 

In order to aid the Commission in 
determining the net investment of a 
licensee in any project, the licensee 
shall upon oath file with the 
Commission a statement in 
duplicate showing the actual legiti- 
mate cost of construction of such 
project The licensee shall 
grant to the Commission or to its duly 
authorized agent or agents, at all rea- 
sonable times free access to such 
project, addition, or betterment, and 
to all accounts, books, rec- 
ords, and all other papers and docu- 
ments relating thereto.” 

The language italicized is a clear 
requirement that the Commission 
shall determine the net investment of 
a licensee in a project. 

This requirement is in accord with 
the purpose of the statute. I have al- 
ready shown that the administration 
of the statute requires that this power 
exist, and that it be exercised prompt- 
ly upon the completion of a project. 

I think the power may also be de- 
rived from the first paragraph of § 
4(a). 

Plaintiff seeks to limit the inves- 
tigations therein provided for to in- 
vestigations concerning development 
costs to such costs of power sites. 
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While the question may be debatable 
I think the better construction of this 
paragraph does not limit the investi- 
gation of development costs to such 
costs of power sites. I think the first 
paragraph of 4 (a) may be construed 
to authorize the Commission “to 
make investigations concerning devel- 
opment costs to the extent 
the Commission may deem necessary 
or useful for the purposes of this 
act.” 

One of the essential purposes of the 
act is the ascertainment within a rea- 
sonable time upon completion of a 
project of the net investment of a li- 
censee in that project. It is necessary 
to the determination of the net invest- 
ment to first ascertain the actual 
legitimate cost of the construction of 
the project. Therefore, the Commis- 
sion is entitled to make an investiga- 
tion in order to determine the actual 
legitimate cost and the net investment 
of a licensee in a project licensed by 
the Commission. 

The Commission by the very act of 
making an investigation announces 
that it considers that investigation 
necessary and useful for the purposes 
of the act. 

And to the ordinary mind it would 
seem that such an investigation is ei- 
ther necessary or useful for the pur- 
poses of the act. 

Under Paragraph 4 (g) the Com- 
mission is authorized to hold a hear- 
ing in connection with the application 
for any permit or license, or the reg- 
ulation of rates, services, or securities, 
or the making of any investigation, 
as provided in the act. 

Under Paragraph 4 (h) the Com- 
mission is authorized and empowered 
to perform any and all acts . . 
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as may be necessary and proper for 
the purpose of carrying out the pro- 
visions of the act. 

The holding of an investigation to 
determine the actual legitimate cost of 
the original project is surely an act 
necessary and proper for the purposes 
of carrying out the other provisions 
of the statute. 

Section 10(d), as before outlined, 
provides for the application of a part 
of the excess profits to the various 
amortization accounts to be applied 
from time to time in reduction of the 
net investment. 

Section 10(e) authorizes the Com- 
mission to expropriate charges for ex- 
cessive profits, and provides that these 
charges may be adjusted from time to 
time by the Commission as conditions 
may require. The specified rate of 
return and the proportions of surplus 
earnings to be applied to the amortiza- 
tion accounts are set forth in plain- 
tiff’s license hereafter discussed in 
detail. 

The application of these conditions 
of the license depends to some extent 
upon whether plaintiff has had a fair 
rate of return throughout the entire 
period of the license, including the 
first twenty years; and broad discre- 
tion is vested in the Commission to 
modify from time to time the propor- 
tion of the excess profits to be trans- 
ferred to amortization reserves, and 
finally applied to the reduction of 
plaintiff’s net investment. 

It will be utterly impossible to cor- 
rectly apply §§ 10(d) and (e) and 
the provisions of plaintiff’s license 
thereunder unless the Commission 
should now determine the amount of 
plaintiff’s actual legitimate cost. 

Taking the foregoing provisions 
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together it seems to me clear that 
Congress did authorize the Commis- 
sion to proceed with the investigation 
sought to be enjoined. 

[4] The Commission in providing 
for a hearing and in serving notice 
thereof upon plaintiff is but acting in 
accord with what our law defines as 
due process. 

Under § 4(a) authority is con- 
ferred upon the Commission to deter- 
mine the net investment of a licensee 
in any project. Determination of the 
actual legitimate cost of the original 
project is a necessary step to this end. 

Surely it was not intended that the 
Commission should make this deter- 
mination ex parte or without a hear- 
ing. Such a practice would be repug- 
nant to our ideas of justice and fair 
dealing. 

The procedure of the Commission 
is in accord with that held to be due 
process of law in Wedderburn v. 
Bliss (1898) 12 App. D. C. 485; 
Garfield v. United States ex rel. 
Spalding (1908) 32 App. D. C. 153, 
and Moore v. Heany (1909) 34 App. 
D. C. 31. 


Second. The Rules and Regulations: 

The proposed hearing is authorized 
by the rules and regulations adopted 
by the Commission. 

The statute provides (§ 4): 

That the Commission is hereby au- 
thorized and empowered— 

(h) To perform any and all acts, 
to make such rules and regulations, 
and to issue such orders not incon- 
sistent with this act as may be neces- 
sary and proper for the purpose of 
carrying out the provisions of this 
act. 

The regulations providing for this 
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hearing are both necessary and prop- 
er for the purposes of carrying out 
the act; they are valid within the de- 
cision of United States v. Grimaud 
(1911) 220 U. S. 506, 55 L. ed. 563, 
31 Sup. Ct. Rep. 480. 

Regulations 20, Paragraph 6 of the 
Rules and Regulations of June 6, 
1921, provides: 

The Commission reserves to itself 
the right to investigate and make any 
lawful order concerning any item or 
amount included in the cost of the 
original project or of any addition 
thereto or betterment thereof, wheth- 
er such cost is incurred by the licensee 
during the period of the license, or 
by a permittee or other person, nat- 
ural or artificial, price to the issuing 
of a license under the act. 

In accordance with § 10(d) of the 
act, Regulation 17 provides for 
amortization reserves, for the fair 
rate of return, and for the amount 
of the surplus earned after the 
first twenty years of operation to 
be paid into the amortization re- 
serves. 

Section 3 of Regulation 17 fixes the 
specified rate of return at 14 times 
the weighted average annual interest 
rate payable on the par value of the 
bona fide interest-bearing debt of the 
licensee actually outstanding on ac- 
count of the project property. But 
there is a proviso that if either at the 
beginning of the period of amortiza- 
tion or of any calendar year there- 
after the outstanding interest-bearing 
debt of the licensee on account of the 
project is less than 25 per cent of 
the actual legitimate investment of the 
licensee in said project, then for the 
next calendar year the specified rate 
of return shall be two times the legal 
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rate of interest in the state in which 
the project is located. 

The period for accumulating amor- 
tization reserves begins twenty years 
after the date the project is placed in 
operation under a license. 

Section 5 of Regulation 17 pro- 
vides that certain proportions of the 
surplus earnings shall be paid into and 
held in the amortization reserves. 
This proportion gradually increases 
as the surplus earnings increase until 
it is provided that 90 per cent of the 
surplus earnings in excess of 6 per 
cent shall be paid into the reserves. 
But there is a proviso that if at the 
end of any calendar year of the amor- 
tization period the Commission shall 
find that the accumulated earnings of 
the licensee during the period of oper- 
ation including the first twenty years 
thereof have not yielded a fair return 
upon the actual legitimate investment 
in the project, the proportion of such 
surplus earnings to be paid into the 
amortization reserves shall be 10 per 
cent thereof until such time as the 
accumulated earnings of the licensee 
will be in the judgment of the Com- 
mission a fair return upon such in- 
vestment for such period of opera- 
tion. 

It is perfectly apparent that it 
it would be impossible to arrive at 
these figures twenty years hence un- 
less the actual legitimate cost should 
be ascertained now. 

Finally, rules of practice in formal 
proceedings were duly adopted by the 
Federal Power Commission. In the 
issue effective May 21, 1929 Rule 
XV(6), (7) (8), as heretofore stat- 
ed, provides expressly for the hearing 
contemplated as to the Piney project 
of plaintiff. 
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These rules of practice in my opin- 
ion are within the power conferred 
on the Commission by the statute. 


Third. The License: 

The authority to hold this hear- 
ing and make this determination is 
contained in the license applied for 
and accepted by plaintiff, and under 
which the Piney project was con- 
structed. 

Under § 10 of the statute it is pro- 
vided that licenses shall be issued on 
the conditions named therein; and in 
Paragraph (g) on “such further con- 
ditions not inconsistent with the pro- 
visions of this act as the Commission 
may require.” 

The license provides in the intro- 
duction that it is subject to all the 
terms and conditions of the act and 
of the rules and regulations of the 
Commission pursuant thereto in force 
on June 6, 1922. 

In Regulation 20, § 6, heretofore 
quoted and in force on June 6, 1922, 
the Commission reserves to itself the 
right to investigate and make any 
lawful order concerning any item or 
amount included in the cost of the 
original project. 


The provisions of Regulation 17— 
amortization reserves heretofore set 
forth—are included as Art. 20 of the 
license. 

Regulation 20 expressly authorizes 
the hearing sought to be enjoined. 

Article 20 of the license (Regula- 
tion 17) could not be carried out un- 
less there be a determination at the 
present time of the disputed question. 

For the reasons set forth I am of 
opinion that the bill does not state a 
cause of action; therefore, the motion 
to dismiss will be granted and the mo- 
tion for a temporary injunction will 
be denied. This conclusion renders 
unnecessary a consideration of the 
other grounds contained in the motion 
to dismiss. 

The petitions for leave to intervene 
heretofore filed by Judson King as 
executive manager of the National 
Popular Government Leagne and by 
the state of Pennsylvania are denied. 
In my opinion neither petitioner has 
such an interest in this matter as to 
justify intervention. Both petitioners 
were invited to file briefs, and counsel 
for Mr. King availed themselves of 
the invitation. 





WEST VIRGINIA PUBLIC SERVICE COMMISSION 


Re Beckley Water Company 


[Case No. 1978.] 


Rates — Burden of proof — Value of property. 
1. In an application by a utility for increased rates, the burden of proof 
is upon the applicant to establish the true value of each item that goes 
to make up the fair value of the applicant’s property used and useful in 
public service, including going value and working capital, p. 278. 
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Valuation — Appraisal by engineer — Familiarity with conditions. 
2. A water utility, seeking to establish a basis for increased rates upon 
a valuation appraisal prepared by an engineer who is not familiar with 
necessary conditions in the vicinity of the utiliity’s property, and who, 
in the estimation of the Commission, has made several other errors in 
arriving at his conclusions, was held not to have carried the burden of 
proof required to sustain the valuation claimed, p. 280. 


Valuation — Overhead costs — Percentage allowance. 
3. An allowance of 14 per cent of the total reproduction cost of a water 
utility’s property was allowed for overhead costs, p. 282. 


Valuation — Going value — Inefficient operations. _ 
4. A water utility, having an insufficient source of supply, a defective 
distribution system, and unusually high operating labor and expenses, was 
held to be entitled to a going concern value of less than that usually 
allowed to plants more economically operated, and accordingly only 
$20,000 was allowed for this account, where the total rate base was $311,- 
000, p. 282. 

Valuation — Basis for conclusions — Conflicting testimony. 
5. The Commission is not bound by the testimony of opposing witnesses 
but, in fixing allowances for valuation items less even than that conceded 
by protestants against a utility’s proposal to increase rates, may base its 
conclusions upon all the evidence and upon the record as a whole, p. 282. 


Valuation — Working capital — Water utility. 
6. An allowance of $5,000 was made for working capital, including nec- 
essary supplies, for a water utility having a total rate base of $311,000, 
4 


p. 28 

Expenses — Unnecessary labor costs — Water utility. 

7. A water utility was not allowed to charge as an operating expense 
salaries of three employees engaged to operate a pumping station, where 
the evidence showed that the work could be adequately performed by two 
employees, p. 284. 

Expenses — Duty of Commission — Supervision of offictal’s salary. 

8. It is the province of the Commission, in the exercise of its duty, to 
determine the reasonableness of operating expenses, to examine the 
amount of compensation paid to utility officials for services rendered, es- 
pecially where the stock of the company is.closely held, vesting corporate 
control to any extent in the persons of such officials, and to adjust if 
necessary, the extent to which such salary should be charged to operating 
expenses with due regard for the value to the utility of the services 
actually performed, p. 284. 

Expenses — Unusually low legal expense — Increased allowance by Commission. 
9. An unusually low legal expense of a water utility was substantially 
increased by the Commission on its own initiative, where there was no 
explanation from either the utility or the protestant as to why it should 
be so low, p. 286. 

Depreciation — Amount allowed — Basis — Water utility. 

10. An allowance of 2 per cent of the value of a water company’s prop- 
erty, exclusive of land, going value, and working capital, was held to be 
sufficient as an annual allowance for general depreciation, p. 287. 
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Return — Percentage allowed — Water utility. 
11. Increased rates calculated to yield approximately 7 per cent return on 
the fair value of a water utility’s property were held reasonable, p. 287. 





Expenses — Federal tax — Propriety of deductions. 
Statement that it is a well known fact that many deductions are allowed 
to be made from the gross income by the Federal Government for income 
tax purposes, that are not allowable for ratemaking purposes, p. 286. 


[December 22, 1930.] 
A PPLICATION of a water utility for increased rates; rates ad- 


justed. 


APPEARANCES: Lilly, Lilly and 
Warwick, Charleston, for the appli- 
cant, Beckley Water Company; Fred 
O. Blue, Charleston, and W. H. File, 
Beckley, for the protestants, town of 
Mabscott and City of Beckley. 


Manoop, Commissioner: This ap- 
plication was filed October 11, 1929, 
and set for hearing November 14, 
1929. After notice of the filing of 
said application and the time and place 
of hearing thereon having been given, 
as required by order of the Commis- 
sion, formal protests were filed by the 
city of Beckley and the town of Mab- 
scott. 

Evidence was taken on behalf of 
the applicant on the 14th and 16th of 
November, and the 13th and 14th of 
December, 1929, and further evidence 
was taken by both the applicant and 
protestants on the 21st and 24th of 
February, and the 11th and 12th of 
April, 1930. Many exhibits were filed 
with the testimony of the several wit- 
nesses, including an inventory and ap- 
praisal of applicant’s property made 
by E. H. Morris, engineer for the ap- 
plicant; an inventory and appraisal 
made by J. Paul Blundon, for the pro- 
testants ; a report showing an audit of 
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applicant’s books made by David A. 
Jayne, statistician for the applicant; 
as well as a similar report made by E. 
V. Williamson, the Commission’s 
statistician. Briefs were filed by coun- 
sel, and on the 10th day of September, 
1930, the case submitted. 

The applicant, Beckley Water Com- 
pany, was incorporated in June, 1928. 
On July 5, 1928, it purchased the 
water property and all current assets 
and assumed the liabilities of the 
Beckley Electric Light and Power 
Company, which latter company had 
furnished water to the communities 
affected by this application since about 
1907. The applicant is now engaged 
in furnishing water to the town of 
Mabscott, the city of Beckley, and the 
domestic and industrial consumers 
therein at the following rates: 


Meter Rates 
First 10,090 gallons or less .....essee0. $.57 


Next 10,000 gallons or less ......eeeees 50 
Next 10,000 gallons or less .......seeee 38 
Next 20,000 gallons or less .......e2ee 25 
Next 950,000 gallons or less ......e0. 24 
Over 1,000,000 gallons .........seeeees 23 
Minimum Charges 

4-inch or §-inch meter .....cccocesees $1.25 
SO REE hc socdeseceveseceunesons 2.50 
Ee, POUT bv6k0s00c0nseseseoubaey 3.75 

6.25 


14-inch meter ‘ . 
Larger meters in same proportion with half- 


inch meters. 


Tere eee eee ee eee eee eee 
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Discount 


Five per cent, if bills are paid within ten 
days from date. Net after ten days. Serv- 
ice discontinued if not paid by 20th of month 
after that for which bill is rendered. 


Note 


(a) Consumers may demand meters if 
they prefer metered service. 

(b) The company reserves the right to 
meter any and all services. 

(c) When meters are demanded, a rea- 
sonable time will be allowed to elapse in 
which to procure meters and install them, 
during which time the flat rate in force will 


prevail. 
Public fire protection: $7,138 annually. 


The applicant states that the above 
rates do not afford a sufficient revenue 
to pay operating expenses, provide for 
depreciation, taxes, and a fair return 
upon the fair value of its property; 
that its cost of maintenance is increas- 
ing from month to month, and the 
cost of a water supply—due to the fact 
that Beckley is situated at a high ele- 
vation—is much greater than cities 
having a natural water supply. The 
applicant prays for authority to 
change said rates and to put into effect 
and substitute therefor the following 
rates: 


Meter Rates 


First 2,000 gallons—$1.00 per thousand gal- 
lons 

Next 3,000 gallons—$.75 per thousand gal- 
lons 

Next 20,000 gallons—$.60 per thousand gal- 


lons 
Next 225,000 gallons—$.40 per thousand gal- 


lons 
All over 250,000 gallons—$.35 per thousand 

gallons 

The above rates are for all water used 
during any one month and bills are payable 
on or before the 10th day of the month 
following that in which water is furnished. 


Minimum Meter Rates 
For 4 or §-inch meter .... $2.00 per month 


For #-inch meter ......... 3.40 per month 
For 1-inch meter .........- 5.30 per month 
For 13-inch meter ........ 8.50 per month 
For 14-inch meter ........ 11.50 per month 
For 2-inch meter ......... 19.50 per month 


Larger meters in same proportion. 
P.U.R.1931B. 


Discount 
Five per cent if bills are paid within ten 
days from date. Net after ten days. No 
discount on minimum charges or if account 
is in arrears. 
Service discontinued if not paid by 15th of 
month after that for which bill is rendered. 


Public Fire Protection 


$150 per year for each hydrant now on 
mains. 

Additional hydrants at same rate, payable 
monthly. 


Private Fire Protection 


13-inch stand pipe ......... $24.00 per year 
2-inch stand pipe .......... 40.00 per year 
4-inch stand pipe .......... 80.00 per year 


The above rates are applicable in entire 
territory served. 

The protestants aver that the ap- 
plicant’s present rates are adequate, 
reasonable, and sufficient and that the 
proposed rates are unjust, unfair, and 
unreasonable and will be to the great 
prejudice of the protestants, and pray 
that the relief sought by the applicant 
be refused. 

It appears from the evidence that 
Beckley is a growing, prosperous com- 
munity; that the predecessor of the 
applicant in 1919 was serving 842 con- 
sumers, while on October 31, 1929, it 
had 2,367 consumers, which tends to 
prove the growth of the company and 
community. The source of water 
supply is from deep wells and a mine 
owned by the New River Coal Com- 
pany, for which the applicant pays an 
annual sum, under contract, of $7,920. 
Many additions have been made to the 
water plant since its initial construc- 
tion in 1907, most of these during the 
past fifteen years. 

[1] This being an application for 
increase in rates, the burden of proof 
is upon the applicant water company, 
and this burden applies to each item 
that goes to make up the fair value of 
the applicant’s property used and use- 
ful in the public service,—going value, 
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working capital, operating revenue 
and expense, rate of return, and so 
forth. The law states that a public 
utility is entitled to a fair rate of re- 
turn on the fair value of its property 
used and useful in the public service, 
and before one can say that the exist- 
ing rates are not fair and reasonable, 
or that the proposed rates are unfair 
and excessive, it will be necessary to 
ascertain the value of the applicant’s 
property used in its public service 
business. 

The applicant employed E. H. Mor- 
ris, Bismarck, North Dakota, an ex- 
perienced engineer, to make a report 
of the value of its property as of 
April 1, 1929. Such a report was 
filed and Mr. Morris testified concern- 


valuation of the applicant’s property ; 
and he also filed a report, his estimates 
being based on the cost of reproduc- 
ing the property new, less observed 
depreciation. His report differed in 
many instances and respects from Mr. 
Morris’ report, which differences and 
discrepancies pertain to quantities, 
kind of material, performance, and 
cost of labor, rendering intelligent and 
concise comparison of the two prac- 
tically impossible. The engineers also 
differ in their calculations of deprecia- 
tion, overhead costs, and going value. 

A summary of the estimates of the 
reproduction cost new of the appli- 
cant’s property, and of reproduction 
cost new, less depreciation, is as fol- 
lows: 


Engineers’ Estimate of Reproduction Cost as of April 1, 1929 


Account 
Number 


115 Materials and supplies 
311 Land 

312 Structures 
313 Boiler plant equipment 
314 Steam power pumping equipment 
Electric power pumping equipment 
Purification system 
Transmission mains or canals 
Distribution mains or canals 
Services 
Consumers’ meters 
Consumers’ meter installation 
Hydrants 
General equipment 


ee ee 
See eee ee eee eee ee ee ee ee 
eee eee eee ee eee ee 
ee eeeteeerreresesese 
ee ee 
ee 


ee ee ee) 


Total physical property ......0..cccccee 
General overheads 
Going concern value 


Working capital 


eee eee ee ee 
Cee etree eee eee neseee 


ing it. His estimates of value were 
based on the cost of reproducing the 
physical property new, less deprecia- 
tion, using the market value for land. 

The protestants employed J. Paul 
Blundon, Keyser, West Virginia, also 
an experienced engineer, to make a 
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Morris Blundon 

Cost Less De- Cost Less De- 
New preciation New preciation 
$6,330 $6,238 $7,376 721 
17,294 17,294 11,954 1,954 
70,391 64,013 55,562 41,263 
15,696 11,819 11,946 2,986 
7,139 5,492 7,042 1,760 
24,048 21,128 24,862 18,906 
7,690 6,716 8,500 6,570 
21,5 18,352 16,012 13,610 
221,494 193,611 128,291 0,877 
32,027 27,223 19,559 15,647 
40,939 34,340 30,183 24,875 
4,517 3,952 3,248 2,672 
6,585 5,927 5,398 4,507 
6,579 5,381 5,330 3,567 
$482,319 $422,486 $335,263 $265,915 
68,893 59,918 38,555 30,580 
45,000 45, 25,000 25,000 

5 ,000 ’ 5,000 ’ 
$601,212 $532,404 $403,818 $326,495 


The reproduction cost new theory 
of arriving at the present fair value 
of public service utility property by 
using prices for material and labor 
prevailing at the date of the valuation, 
less depreciation, cannot be arbitrarily 
disregarded but must be given con- 
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sideration as it is an important factor 
in any rate case. See Missouri ex rel. 
Southwestern Bell Teleph. Co. v. Pub- 
lic Service Commission, 262 U. S. 
276, 67 L. ed. 981, P.U.R.1923C, 
193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 
807, and Bluefield Water Works & 
Improv. Co. v. West Virginia Pub. 
Service Commission, 262 U. S. 679, 
67 L. ed. 1176, P.U.R.1923D, 11, 43 
Sup. Ct. Rep. 675. But it is not 
understood that this is the sole method 
of ascertaining present fair value. 
The best rule is possibly the one laid 
down in Smyth v. Ames (1898) 169 
U. S. 466, 42 L. ed. 819, 18 Sup. Ct. 
Rep. 418, that fair value is determined 
by giving to all relevant facts such 
weight as may be right and just in 
each case. In this case, as before 
stated, two competent statisticians 
made reports showing audits of the 
applicant’s books, including detail of 
investment in plant and equipment as 
of October 31, 1929. A summary of 
the book costs is as follows: 


Land and Building” in his book costs. 
He eliminates this item from plant in- 
vestment, allowing the applicant 
$1,800 per year in operating expenses, 
carrying the office land and building 
item as a rental charge. In order to 
arrive at the book costs of the useful 
property of the applicant and a com- 
parison of the reports of the statis- 
ticians, it is necessary that we first de- 
termine the percentage or part of the 
office building that is used and useful 
in the public service. It is practically 
agreed that 30 per cent of the build- 
ing is so used. Thirty per cent of the 
book cost of the office building and 
land—namely $48,587.19—is $14,- 
576.16. Subtracting the total amount 
of $48,587.19 from Williamson’s 
book costs ($310,416.99) we get 
$261,829.80. Adding $14,576.16, the 
result is $276,405.96, the amount of 
Williamson’s cost of plant and equip- 
ment as of October 31, 1929. Adding 
$14,576.16 to Jayne’s book cost, we 
get the same amount. In other words, 








Williamson Jayne 
October 31, October 31, 

1929 1929 
Pees Oy NEE SR, TUE Si cveneceswasacdenesceecnses $64,748.11 $64,748.11 

Installed since January 1, 1920: 

I esos cia Sistas ina wieenewauinteeoew 59,034.92 59,034.92 
EN iia ass. card angie 6.55 isbinsa bae-dae een aioe 31,578.40 31,578.40 
ia slave's SSCS WEKG bas CRS Keep ouieesesaasand aac 9,344.49 9,344.49 
I UNE te ng ce err ob aaa ciacstmelnioie wet 38,560.38 38,560.38 
I ee LE Ns laia a lelgi gigi sneis aigiaidie-w os Sino + Serene 3,329.98 3,329.98 
Fire cisterns, basins and fountains ...............-ee0. 18,063.68 18,063.68 
NE aS ee ic Ua sininoe.de bakes ore x sioeirne 3,683.21 3,683.21 
EE BEE DUEID GAUIOIIODE oo cic ciccwiceisiccsiccecns secs 16,715.72 16,715.72 
PE AE ERE Ee eee eer ner aeren 7,068.49 7,068.49 
EN esd oan timasingsaadeclee swiss vos siren abe 750.25 750.25 
cepa Si ciebaield cicbg busines cele uccion nesiew 1,189.47 1,189.47 
PENI ORUEOMIIEIEE 6 6.6 6:05:60 6.060600 scvceecsecoes 950.00 950.00 
I, ED, oc iiewieuiseewssoesasecccs bass 2,520.25 2,520.25 
Cs 2 AS Oe emer t ee 2,282.45 2,282.45 
RI, Soe ti cit sale dinsi- as sis cen dunaseansewbonoie 2,010.00 2,010.00 
General office land and building ........cccccccccccccecs eee ae 
II AEN i 6c Naas nh in ds wig lb easd acted ohooh $310,416.99 $261,829.80 


It will be noted that David A. the statisticians agree as to the book | 
Jayne, the applicant’s statistician, does costs of the plant. : 
not include the item “General Office [2] From an examination of the re- ) 
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production cost new estimates of Mor- 
ris and Blundon, it will be observed 
that Morris estimates the cost new at 
$482,319, and Blundon at $335,263. 
Neither estimate includes general 
overheads, going value or working 
capital. Morris, in making his re- 
port, relied upon information sup- 
plied by the company officials as to 
quantities, depth of trench, quality of 
pipe, and prices for labor, and, as will 
appear, this information in many in- 
stances was wrong, thereby materially 
reducing the weight which would 
otherwise be given his report. He 
estimated that all trenches were 30 
inches in depth plus the diameter of 
the pipe; that is, for 8-inch pipe the 
trench would be 38 inches deep. Blun- 
don, by actual inspection, found the 
trenches not as deep or as wide as 
Morris, and used a smaller trench in 
his estimates. However, the evidence 
shows that both engineers were pos- 
sibly wrong and that the trenches were 
not as deep as either engineer esti- 
mated. The two accounts, involving 
trenches, comprise more than 50 per 
cent of the value of the applicant’s 
physical property. Blundon, by actual 
inspection, also found in certain por- 
tions of the distribution line Class B 
pipe instead of Class C as used by 
Morris, the former being an inferior 
grade of pipe. Also, in certain por- 
tions of the distribution system, Blun- 
don found the joints were made of 
leadite instead of lead, the first named 
being a cheaper material to install 
both in cost and labor. Morris also 
estimated that 30 per cent of all trench 
excavation would be rock, which per- 
centage is high and in contravention 
of the weight of testimony in this 
case. Morris used 50 cents per hour 
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for common labor, while Blundon 
used 40 cents. Certainly 40 cents is 
a sufficient allowance for labor in 
Beckley at the appraisal date, April 1, 
1929. Labor costs affect practically 
all the items in the Morris report. The 
above differences appear not only in 
the reports of the engineers, but also 
in the evidence. The applicant has 
not carried that burden of proof re- 
quired of it to sustain the value placed 
upon the property by its engineers, 
and for the reasons herein noted and 
others appearing in the record, the 
Morris appraisal cannot be accepted 
as the fair value of the applicant’s 
plant. It also appears that possibly 
Blundon’s cost new is slightly exces- 
sive, and adjustments should be made 
thereto due to the depth of trenches 
as herein discussed. 


Discussion of Book Value 


It appears the statisticians agree on 
the book costs of the water plant and 
equipment as of October 31, 1929. 
It further appears all but $64,748 11 
was added to the physical property 
since 1920, and it is a matter of 
common knowledge that prices for 
material and labor during the past 
several years have been fairly uni- 
form and about the average normal 
prices. 

The report of the Commission’s 
statistician shows that the applicant’s 
total investment as of December 31, 
1913, was $37,414.67. In order to 
arrive at a fair value of the property 
as of that date, using present current 
prices for material and labor, it is 
thought that 60 per cent of $37,- 
414.67, or $22,448.80, represents the 
difference in the costs of the property 
at prices as of the date of this ap- 
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praisal and the dates it was actually 
constructed or installed. This being 
true, $22,448.80 should be added to 
the total cost of the property as found 
by the Commission’s statistician and 
David A. Jayne, which is $276,- 
405.96, making a total of $298,854.76, 
or the amount which it is believed 
represents the present fair value of the 
property undepreciated, exclusive of 
overheads, and this amount is arrived 
at after giving due consideration to 
the appraisals of Morris and Blundon, 
the book costs as reported by the 
statisticians, and all the evidence and 
exhibits in the case, as it is thought 
the cost of constructing the property 
since 1913 would at least equal its re- 
production cost as of the appraisal 
date. 


Overheads 


[3] Morris includes for general 
overheads 15 per cent of the total re- 
production costs which cover interest 
during construction, engineering, le- 
gal costs, insurance, omissions, and 
contingencies. Blundon, in his ap- 
praisal, uses 11.5 per cent, which in- 
cludes interest, engineering, legal ex- 
penses, administration, taxes, and mis- 
cellaneous. The Commission recog- 
nizes the fact that in the construction 
of a utility plant there are certain in- 
tangible costs which must be expend- 
ed. As to the amount of these costs, 
no hard or fixed rule has been or can 
be followed. Various percentages, 
ranging from 10 to 30 per cent, and 
even higher, have been allowed by 
courts and commissions. The amount 
allowed in each case must depend upon 
its own facts and surrounding circum- 
stances. After a careful study of the 
evidence and exhibits, the Commis- 
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sion is of the opinion that an allow- 
ance of 14 per cent will be just and 
reasonable in this case. 

We have already found that $298,- 
854.76 represents the reproduction 
cost undepreciated of the applicant’s 
used and useful property. As no 
overheads appear in the book costs, 
14 per cent of the above amount, 
or $41,839.67, should be added for 
overheads, making a total of $340,- 
694.43. 


Depreciation 


Morris estimates the property to be 
in 87.6 per cent condition, and Blun- 
don 79.3 per cent. Morris estimates 
the amount of depreciation at 12.4 
per cent, and Blundon 20.7 per cent. 
It is believed the depreciation applied 
by Morris to certain items in his ap- 
praisal is too low. Such items in- 
clude the concrete reservoir, steam 
pumping equipment, certain of the 
company’s buildings, wells, automo- 
biles, and pipe lines. It is also 
thought on certain items Blundon is 
too high. It appears that 16 per cent 
deduction from the cost of the plant 
and equipment would be a fair and 
reasonable amount to depreciate the 
property of the applicant. Deducting 
16 per cent of $340,694.43, which is 
$54,511.11, from the value of the 
property, we have $286,183.32, which 
sum represents the fair value of the 
applicant’s property depreciated, not 
including going value and working 
capital. 


Going Value 


[4-6] Mr. Morris estimates the 
going value of the applicant’s business 
at $45,000, which amount is approxi- 
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mately 10 per cent of his reproduction 
cost new, depreciated, valuation. The 
protestants’ engineer assigns $25,000 
for this item, which is likewise ap- 
proximately 10 per cent of his valua- 
tion. Due to the fact that the appli- 
cant does not own at this time a suf- 
ficient water supply, and the fact that 
certain of its pipe lines are not buried 
and others do not have sufficient cov- 
ering to protect the water from ex- 
tremely cold weather, and, as it will 
be observed later, the operating labor 
and expenses are high for a plant of 
this size, make it necessary to reduce 
the going value from that usually al- 
lowed where the plant is operated at 
an economical figure, is efficient, the 
water supply adequate and owned by 
the company, and the transmission 
and distribution mains buried a suf- 
ficient depth below the surface to pro- 
tect the pipe from damage and the 
water from freezing. In view of the 
above facts and others appearing in 
the record, the Commission is of the 
opinion that $20,000 is a sufficient al- 
lowance for going value, and that 
amount will be added to the valuation 
of the company’s property. It should 
be noted this allowance is lower than 
the protestants’ witness—Blundon— 
estimates. However, the Commission 
is not bound by the testimony or ad- 
missions of a witness alone, but must, 
in ascertaining proper and reasonable 
values, consider all the evidence and 
the record in the case as a whole. See 
Re Clarksburg Light & Heat Co. 
(1927) 2 P. S. C. W. Va. Decisions, 
611, P.U.R.1928B, 290. 


W orking Capital 


The engineers who testified in this 
case both estimated that $5,000 would 
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be a proper allowance for working 
capital. After examining the operat- 
ing expenses of the applicant, includ- 
ing necessary supplies and working 
balance, it appears this is a reasonable 
and fair allowance. Therefore, 
$5,000 will be adopted for this 
item. 


Rate Base 


For the reasons herein enumerated 
and others that appear from an ex- 
amination of the record, it appears the 
fair value of the applicant’s plant and 
business as of April 1, 1929, used and 
useful in the public service, is $311,- 
000, which sum is adopted as the rate 
base in this case. This is arrived at 
by adding the amount allowed for go- 
ing value and working capital to the 
valuation heretofore ascertained. 


Revenue and Operating Expense 


Mr. David A. Jayne for the appli- 
cant, and Mr. Williamson for the 
Commission, reported the operating 
revenue of the applicant company, less 
consumers’ discounts for the year 
ending October 31, 1929, to be $74,- 
198. However, to this amount Wil- 
liamson added $1,355, making a total 
of $75,553, which, in his opinion, is 
the adjusted income and the amount 
the company would reasonably be ex- 
pected to earn without any additional 
capital investment or added expendi- 
ture on the plant. This $1,355 in- 
cludes the revenue received from the 
Rutherford Sanitorium. The invest- 
ment necessary to supply the same is 
included in the capital account and 
rate base. It is thought that $1,355 
should be added to the revenue of the 
company. Therefore, it appears that 
the company’s income is not less than 


283 








WEST VIRGINIA PUBLIC SERVICE COMMISSION 


$75,553 for the year 1930. In deter- 
mining the operating expenses of the 
company, consideration will be given 
the above adjusted increase over ac- 
tual earnings and an appropriate al- 
lowance made therefor. 

In discussing the operating ex- 
penses of the company it is thought 
best to first list the various items of 
expense as found by Jayne and ad- 
justed by Williamson. A list of ex- 
penses of both statisticians is as fol- 
lows: 


Operating Expenses—October 31, 1929 


William- 
Jayne son 
1. Maintenance, source 
Of SUDEET occ ccve $41.81 $42.00 
2. Water purchased .. 7,920.00 7,920.00 
3. Pumping labor .... 5,600.00 5,600.00 
4. Maintenance of 
pumping stations 1,323.56 1,324.00 
5. Power purchased .. 7,442.62 7,500.00 
6. Purification ....... 144.65 145.00 
7. Superintendence ... 3,600.00 3,000.00 
8. Operating labor ... 8,728.56 4,800.00 
9. Maintenance of shop 301.32 301.00 
10. Maintenance of 


transmission lines 1,796.78 600.00 


11. Maintenance of 

SETVICES §...0000 4 187.38 187.00 
12. Maintenance of 

‘eee 597.29 625.00 
13. Maintenance of 


fire hydrants ... 30.76 31.00 





14. Salaries, general of- 
SRA 13,429.14 13,700.00 
15. General expense ... 101.65 101.00 
16. General office sup- 
* PO ee 1,680.76 1,680.00 
17. Legal expense ..... 62.50 22.00 
18. Insurance .... ... 379.40 480.00 
19. Transportation ex- 
SEE icipta08 23> 822.84 823.00 
20. Workmen’s compen- 
Oo i eee 76.92 55.00 
21. Uncollectible ac- 
Se aee 371.56 314.00 
Oe base csdecas 10,584.00 8,480.00 
23. Gross and income 
GE Sh eedsases+< SIG600 kwcives 
EOGE iseeveee $69,329.50 $57,730.00 


Note: The above tabulated expenses do 
not include rate case expense or added ex- 
pense due to estimated increase in revenue, 
and it will also be noted that Williamson 
makes no allowance for Item No. 23. 


[7] The operating expenses above 
listed are for the year ending Octo- 
ber 31, 1929, and it will be noted at 
the threshold of this discussion that 
the statisticians practically agree on 
all items except pumping labor, super- 
intendence, operating labor, mainte- 
nance of transmission mains, and 
taxes. It is thought all the items ex- 
cept Items 3, 7, 8, 10, 14, 17, 22, and 
23—which are not in controversy— 
should be allowed. They amount to 
$21,528. The items excepted from 
this total and in controversy will now 
be discussed. 

The statisticians’ reports show that 
the company annually expends $5,600 
for pumping labor (Item 3), employ- 
ing three men at salaries better than 
$1,800 annually. The record reveals, 
through the testimony of Mr. Blun- 
don, that the actual pumping during 
any 24-hour period does not exceed 
twelve hours, and that everything re- 
quired to be done in this service could 
be attended to by two employees. 
This evidence is in the record and is 
not rebutted by the applicant. Under 
the circumstances, it is believed that 
$3,800 is ample to cover wages of 
pumpers for the operation of the 
pumps. 

[8] Item No. 7 and Item No. 14— 
superintendence and salaries, general 
officers—amount to $17,300, which 
represents salaries paid as follows: 
W. A. Stanley, president and general 
manager, $5,000 per year; Charles G. 
Farmer, secretary and treasurer, $3,- 
600 per year; Festus Scott, office 
manager, $3,600 per year; Fay 
O’Neal, stenographer, $1,500 per 
year; and A. C. Harvey, superintend- 
ent, $3,600 per year. It should also 
be noted at this time that W. A. Stan- 
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ley has 1,244.87 shares of stock in the 
applicant company; Festus Scott, 534 
shares; A. C. Harvey, 102 shares; 
Mrs. W. A. Stanley, 156 shares; and 
C. G. Farmer 140 shares of the total 
issue of outstanding stock, which is 
2,500 shares. Also that the directors 
of the applicant company are: W. A. 
Stanley, Festus Scott, A. C. Harvey, 
Charles G. Farmer, and a Mr. Foster. 
Therefore, it appears that the appli- 
cant company is a closely owned cor- 
poration, the president and board of 
directors owning more than four 
fifths of the oustanding stock, and, 
further, that the entire membership of 
the board of directors, with the excep- 
tion of Mr. Foster, is on the com- 
pany’s payroll. The applicant, in its 
brief, contends that these salaries and 
other operating expenses, herein dis- 
cussed, are reasonable and necessary 
for the successful and economical op- 
eration of a plant of this size and 
character. The brief quotes from 
cases and cites decisions of the Su- 
preme Court of the United States to 
the effect that the Public Service 
Commission is not the owner of the 
utility property and is not clothed 
with the general power of manage- 
ment incident to ownership and can- 
not ignore items charged by the utility 
as operating expenses, unless there is 
an abuse of discretion in that regard 
by the corporate officers. This Com- 
mission is familiar with the cases cit- 
ed and the decisions of the courts, but, 
should we take the view that salaries 
of officers of an applicant company 
cannot be inquired into and possibly 
adjusted, especially where the stock of 
the company is closely held, then the 
Commission would entirely fail in the 
purpose for which it was created. It 
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is as much the duty of the Com- 
mission to determine and ascertain 
reasonable operating expenses as it 
is to fix a fair value, going value, 
rate of return, and depreciation, 
and this Commission has always 
taken this view. See Re Charles 
Town Water Co. 1 P. S. C. W. Va. 
Decisions, 90, 97, P.U.R.1916D, 
725, 733: 

“The company should be allowed 
only such operating expenses as are 
reasonably necessary for the efficient 
performance of its duty to the pub- 
lic.” 

Also Re West Virginia Central 
Gas Co. 1 P. S. C. W. Va. Decisions, 
455, P.U.R.1918C, 453. 

The Commission realizes that it 
should not dictate what salaries 
should be paid to each of the officers 
and employees of the company, but in 
the light of the evidence in this case, 
the relationship of the officers, includ- 
ing the superintendent of the com- 
pany, the nature, amount and charac- 
ter of their duties, and considering the 
experience of similar companies, it is 
believed $17,300 is high and exorbi- 
tant, and the Commission is of the 
opinion that $12,500 is a reasonable 
amount to cover the items “superin- 
tendence” and “salaries, general of- 
ficers.”’ 

Item No. 8—operating labor—the 
expense of which is reported by the 
statistician for the applicant company 
to have been $8,728.56. Mr. Wil- 
liamson adjusted this item and esti- 
mated that $4,800 would be a reason- 
able amount to charge to expense, 
placing the difference in the invest- 
ment account, charging original cost 
of property replaced and extraordi- 
nary maintenance to the depreciation 
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reserve. The evidence reveals the ap- 
plicant company during the year end- 
ing October 31, 1929, had been en- 
gaged in making extensive repairs 
and replacements due to the lowering 
of mains, caused by the regrading of 
streets, the cost of which was charged 
to operating expenses. Part of this 
cost should have been charged to the 
capital account. It is thought, after 
considering the evidence in this case, 
that $5,000 is a sufficient amount to 
allow for this item, which is to cover 
usual and reasonable operating labor 
costs. 

Item No. 10—maintenance of 
transmission mains—represents mate- 
rial used in the lines which were con- 
structed by the labor discussed under 
Item No. 8. The same reasoning for 
adjusting and lowering the expense 
properly chargeable to Item No. 8, 
applies here with equal force. The 
amount allowed by Mr. Jayne for this 
item and contended for by the appli- 
cant is $1,796.78. Mr. Williamson 
testified that $600 would be a suf- 
ficient amount. In consideration of 
the discussion under Item No. 8, and 
for the reasons appearing in the rec- 
ord, it is thought that $600 is a rea- 
sonable allowance for this item. 

[9] Nothing definite can be ascer- 
tained from the reports of the statis- 
ticians as to just how they arrived at 
the small allowance for legal expense 
(Item No. 17). The Commission is 
of the opinion that the amounts re- 
ported are too low, but that $400 
would be a reasonable sum to cover 
this item. 

It is thought that $8,480, the 
amount set out in Mr. Williamson’s 
report, is a sufficient allowance for 
Item No. 22—taxes—even though 


counsel for the applicant argued that 
a greater amount should be allowed 
because the board of public works 
would more than likely increase the 
company’s valuation from $180,000 
to $250,000, which he was wrong as 
the assessment placed on the appli- 
cant’s property for the coming year, 
instead of being increased, was low- 
ered to $160,000. Therefore, from 
all the evidence in the case, the amount 
herein allowed appears reasonable. 

The evidence in this case shows 
that the applicant did not pay any 
Federal income tax (Item No. 23) 
for the years 1928 and 1929. It may 
be, if the net income is increased, 
some amount must be paid. How- 
ever, it is a well-known fact that 
many deductions are allowed to be 
made from the gross income by the 
Federal Government for income tax 
purposes that are not allowable for 
rate-making purposes. For example: 
Higher rates of depreciation are al- 
lowed; all interest paid is deducted; 
and it may be the government would 
accept the amount charged for sal- 
aries under Item No. 14, as claimed 
by the company, but after careful con- 
sideration of the evidence, it is my 
opinion this item should not exceed 
$1,800, and that is probably high. 

The evidence introduced by the ap- 
plicant and affidavits filed would seem 
sufficient to support an allowance of 
$5,000 to cover rate case expense, 
which amount should be amortized 
over a period of five years, or an an- 
nual allowance of $1,000. 

It is believed that $355 should be 
added to cover the additional operat- 
ing expenses incident to the increase 
in revenue projected or estimated by 
Mr. Williamson for the year 1930, 
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and this amount is accordingly in- 
cluded in the operating expenses. 

The annual operating expenses of 
the company herein discussed and the 
amounts allowed are tabulated as fol- 
lows: 





i crdesscouescs<oos $21,528 
Item No. 3—Pumping labor ........ 3,800 
Item No. 8—Operating labor ...... ; 
Item No. 10—Maintenance of trans- 

I IR os a ceidicw onG nenween 600 
Items Nos. 7 and 14—Superintend- 

Se 500 
Item No. 17—Legal expense ....... 400 
Item No. 22—Taxes ......ccccccese 8,480 
Item No. 23—Gross and income 

TSE REE SEED AA eee pe ,800 
ee a rere 1,000 
Estimated increase expense ........ 355 

NE cocndeseudssdosusedinees™ $55,463 


Therefore, the Commission is of 
the opinion, for the reasons herein 
stated and others that appear in the 
record in this case, that an annual op- 
erating expense of $55,463 should be 
allowed in this case. 


Depreciation and Return 


[10] It appears the physical prop- 
erty of the applicant is so constructed 
that certain changes must be made 
and that it has been, and will be, nec- 
essary to replace the galvanized iron 
pipe lines and lower several cast iron 
pipe lines for these reasons and others 
that appear in the record, and after 
giving due consideration to the 
amounts allowed for expense of cur- 
rent maintenance and repairs as an 
operating charge, it is thought that 
$5,620, which is approximately 2 per 
cent of the value of the company’s 
property, exclusive of land, going 
value and working capital, is sufficient 
as an annual allowance for the pur- 
pose of taking care of the replace- 
ments and extraordinary maintenance 
rendered necessary from time to time 
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in the ordinary wear and tear, obso- 
lescence, and inadequacy of the appli- 
cant’s property. 

[11] After giving mature thought 
to all the relevant facts and circum- 
stances pertaining to this particular 
case, and having in mind the locality, 
nature of service, uncertainties, and 
risks involved, it is believed a 7 per 
cent return on the fair value of the 
applicant’s property as heretofore 
found, will be sufficient to assure con- 
fidence in the financial soundness of 
the company, and adequate, under ef- 
ficient and economical management, to 
maintain and support its credit and 
enable it to raise the money necessary 
for the proper discharge of its public 
duties. See Bluefield Water Works 
& Improv. Co. v. West Virginia Pub. 
Service Commission, 262 U. S. 679, 
692, 693, 67 L. ed. 1176, P.U.R. 
1923D, 11, 43 Sup. Ct. Rep. 675. 

From all that has been said, it ap- 
pears the applicant’s present rates are 
insufficient to pay estimated operating 
expenses, including taxes, deprecia- 
tion, and a fair return as herein al- 
lowed, and that the present rates must 
be adjusted as shown from the fol- 
lowing tabulation: 


Operating revenues .......00. socece Qeanee 
Operating expenses .....cccccccceee 55,463 





Net income before depreciation and 
return 





Depreciation, approximately 2% ... $5,620 
7% return upon $311, 21,770 


$27,390 
Additional revenue required ........ $7,300 


Schedule of Rates 


As will be observed above, an ad- 
justment must be made in the appli- 
cant’s existing rates, which rates are 
set out in this report. This is neces- 
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sary, due to the fact that the rates 
now in effect do not produce the re- 
quired revenue. We have shown that 
the company’s estimated revenue for 
the year 1930, including domestic 
sales, commercial sales, industrial 
sales, and fire protection, with a prop- 
er deduction for consumers’ dis- 
counts, amounted to $75,553, that the 
additional revenue required amounts 
to $7,300, making a total gross reve- 
nue of $82,853, the amount the appli- 
cant is entitled to earn. Therefore, it 
becomes the duty of the Commission 
to ascertain and fix reasonable and 
just rates that will produce the re- 
quired amount. The following rates 
will produce at least $83,000, after 
making a proper allowance of 5 per 
cent for prompt payment of bills: 
Meter Rates 
First 2,000 gallons—$.65 per thousand gal- 


lons 

Next 3,000 gallons—$.60 per thousand gal- 
lons 

Next 20,000 gallons—$.50 per thousand gal- 
lons 

Next 225,000 gallons—$.25 per thousand gal- 


lons 
All over 250,000 gallons—$.20 per thousand 
gallons 


... $1.30 per month 

2.50 per month 

l-inch meters .....0+eee0e- 4.10 per month 

14-inch meters 6.60 per month 

Larger meters in same proportion with §-inch 
meters. 


34-inch or §-inch meters 
#-inch meters 


Public Fire Protection 

$95 per year for each hydrant now on 
mains in the city of Beckley and town of 
Mabscott; additional hydrants at same rate, 
payable monthly. 

Private Fire Protection 
14-inch stand pipe ......... $24.00 per year 
2-inch stand pipe .........- 40.00 per year 
4-inch stand pipe .......... 80.00 per year 

As before stated, it is estimated the 
above rates will produce the required 
revenue, which estimate is based up- 
on the company’s actual experience 
and upon the record in this case. A 
5 per cent discount will be allowed for 
the prompt payment of bills, and the 
above rates are to be applicable in the 
entire territory served. 

It is noted that Chairman Coffman 
and Mr. Commissioner Nethken con- 
cur therein. 

An order will be entered in accord- 
ance with the findings in this report. 
[Order omitted. ] 
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a new DISTRIBUTION TRANSFORMER 


_ for service on lines having 
' severe transient voltage conditions 


i The new Type hl (demounsabte stud bushing) 
Allis-Chal have low- 
ered both the time and the cost of connecting up 
new transformers and of replacing bushings and 
leads in case of failure. 





Prior to the introduction of the demountable stud 
bushing it was necessary to remove a transformer 
from its installed location and take it to a central 
repair shop to install a new bushing or a new lead. 
The d ble bushing eliminates this necessity 
as it can be quickly installed in the field without 
moving the transformer from its pole or platform. 
Demewanbte stud bushings and the cable paper 

ding treated by an impregnating 
process giving improved dielectric characteristics to 
the transformer are two of the electrical and me- 
Tr * chanical details bs the new line of Allis-Chalmers 
ype SB Transformer showing de- Per ae described in Catalog 147. 














mountable stud bushings with integral 
solderless connectors. Send for your copy today. 


LLIS-CHALMERS MANUFACTURING 


MILWAUKEE, WIS. U.S.A. 








Magnet Wire 
of 


Quality 


ASSACHUSETTS 
AGNET WIRE 


All Sizes 
MASSACHUSETTS ELECTRIC MANUFACTURING Co. 


West Lynn Massachusetts 
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Earll Catchers and Retrievers 





ETRIEVERS and Catchers which re- 
tain their efficiency and operate as 
effectively when ten or fifteen years old as 
when new are the ones you want. EARLL 
Catchers and Retrievers do this and they 
are easiest to operate and maintain. Ask 
the users—there are many of them. 


Cc. I. EARLL, YORK, PA. 
CANADIAN AGENTS 
Railway & Power Engineering Corp., Ltd., Toronto, Ont. 
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Write for handbook 
of deLavaud Pipe 
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Public Urtility Companies throughout 
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MURFCO 
Heavy Duty Expansion Joint 


ec 


The “MURFCO” Expansion Joint represents a distinct ad- 
vance in the important branch of engineering. 


The salient point of the “MURFCO” Joint lies in the fact 
that it has a permanently fixed extension guide which is rigidly at- 
tached to the body of the joint proper. This absolutely precludes 
any chance of misalignment and hence preserves the packing in its 
concentric position with the sleeve proper. This not only eliminates 
leakage but makes the repacking of the joint extremely simple. 


Another exclusive feature of untold merit is found in the lubri- 
cating system. Alemite fittings lead a charge of zinc oxide lubri- 
cating compound under pressure through a metal distributing ring, 
forming the lubricant into a thin film between the packing and the 
sliding sleeve. Hence the packing is impregnated and preserved 
in a soft pliable and resilient condition, functioning at all times at 
a maximum efficiency instead of becoming hardened and losing 
its packing qualities. 


Other features, too numerous to mention, have been provided 
to eliminate expansion line trouble under the most rigid condi- 
tions found in present day high-pressure and high-temperature pipe 
line service. 

eR 


Complete Information May Be Obtained From the 


MURPHY MACHINE CO. 


OF PHILADELPHIA, PA. 
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One Fluted Steel 
Pole Does the Work 
of Two or Three 
Ordinary Poles 


THE 
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“Variable Load Brakes” 


give uniform braking with varying load. 
Modern Brakes for modern cars. 


Westinghouse Traction Brake Co. 
Wilmerding, Pa. 








NAUGLE POLES 
Western and Northern Cedar 
Butt-treated or Plain 


NAUGLE POLE & TIE CO. 
59 East Madison Street Chicago, Iil. 








Manufacturers of 
CLAMSHELL BUCKETS 


STANDARD BUILDINGS 
TRANSMISSION TOWERS 
STEEL FORMS FOR CONCRETING 
STEAM PURIFIERS 
STEEL GRATING 
ay ye COMPANY 
Farmers’ Bank Bid; Pittsburgh, Pa. 














Power Plant Piping 


Manufacturers and Contractors 


Pittsburgh Piping & Equipment Co. 
Pittsburgh, Pa. 
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The Only Magazine devoted to the 


PROBLEMS of THE 
UTILITY INDUSTRY 


—as Developed Under the Pres- 
ent System of Regulation. 


UNIQUE periodical that is invaluable 
to every public utility executive, com- 
pany officer, plant manager and department 
head—as well as to every banker, investor, 
accountant, student of economics, publicist 
and lawyer, and to all who have a prac- 
tical interest in the management of public 
utility companies, and especially in the 
problems incidental to their regulation by 
State, Federal and other Commissions. 


Public Utilities Fortnightly treats 
specifically of the problems incidental to 
the regulation of public utility companies 
—as viewed from the economic, financial, 
legal and political standpoints— 

An open forum for the discussion of pub- 
lic utility problems by the ablest advocates 
of both sides of controversial questions 
within the field of regulation. 


26 Issues of Current, Useful 
Information for $15 a year. 


PUBLIC UTILITIES FORTNIGHTLY 


MUNSEY BUILDING 
WASHINGTON, D. C. 











A Guarantee of Supreme 
Value—Look for it on 
Record Books and 
Sheets 


FEW YEARS AGO the officials 

of a prominent insurance company 
decided that the paper being used for 
records and policy forms was much too 
good for the purpose. As an economy 
move, inferior paper was substituted. 
Tue Resutt Pieasep Everyone. The 
records and forms seemed to be just as 
formerly and paper costs were reduced 
somewhat. Recently, however, the econo- 
my was found to be a myth. The rec- 
ords were not holding up and it was cer- 
tain that they would not last long. 
Now Att Tuese Recorps are being re- 
copied. The cost is greater than the 
amount “saved” by the substitution. 
The officials hadn’t realized that modern 
conditions of use frequently crowd a 
year’s wear into a single month—that 
the properties which equip paper to defy 
time are the very ones which give great- 
est resistance to use. 
L. L. Brown Recorp Papers are un- 
conditionally certified to be of supreme 
quality and durability in their respective 
grades. A concise booklet—“Certified 
Papers”—tells how they might help you 
to save time, money and prevent grief. 
Ask your printer or stationer for a copy 
or write to L. L. Brown Paper Company, 
Adams, Massachusetts. 


L. L. BROWN 
Certified Record Papers 


© 1931, L. L. B. P. Co. 
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With the new 1931 model Automatic Semi- 
Trailer, Fruehauf again forges ahead of the 
industry and sets a new standard of Trailer 
design and value. Never before was so much 
Fruehauf quality offered for so little money. 
As you can see from the photograph, the new 
Fruehaufs are engineered and builtalong strictly 
automotive lines. The frames are of pressed 
steel, designed and formed to provide extra 
depth and strength where the greatest stresses 
occur. They are automatic in the coupling and 
uncoupling operations—a feature which saves 
hours of the driver’s time in the course-of a 
week. Write direct for complete detailed 
information and illustrated literature. 


Oldest and Largest Manufacturers of Trailers 
FRUEHAUF TRAILER COMPANY 
10950 Harper Avenue Detroit, Michigan 


Semi-Trailers, 4-Wheel Trailers, Adjustable 
Pole Trailers, Heavy Duty Carryalls 


FRUEHAUF TRAILERS ) 


Engineered Transportation” 








pUEHAY, 


TRAILERS 
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Maintenance is a complex re- 


‘sponsibility involving many intri- 


cate problems from road-bed and 
equipment to service, morale, and 
office discipline. 


If investment values are to be 
sustained, the important task. of 
maintenance can be entrusted 
only to those thoroughly expe- 
rienced in every phase of the 
transportation business. 


Car card advertising, too, is a 
highly specialized business. It is 
best maintained as a reliable 
source of income for the operat- 
ing companies when it is in the 
hands of those who have proven 
their ability to so maintain it over 
a period of years. 


BARRON G. COLLIER 


CANDLER BLDG.— NEW YORK CITY 


Car Card Advertising Almost Everywhere 
































The public utility iectein of 
Standard Gas and Electric 
Company 


includes 


The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas and Electric Company 
Market St. Railway Company (San Francisco) 
Mountain ‘States Power Company 

Northern States Power Cofnpany 

Oklahoma Gas and Ree, Company 
Philadelphia Company ..; 

‘Pittsburgh. Railways Citecaes 

San Diego Cons. Gas and Electric Company 
Southern Colorado Power Company 
Wiscofisin Public Service Corporation 
Wisconsin Valley Electric Company 





serving 1,637 cities and towns of twenty states: . . combined ; 
population, 6,300,000... total customers 1,629,478... installed 
generating capacity 1,531,203 kilowatts . . gross earnings 
in excess of $153,000,000 annually .. papain operate 
under the direction of Byllesby Engineering and’ Management 
Corporation, the Company's wholly- owned subsidiary. 











